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PRINCIPAL MATTERS. 





ACTION. 

Pennsylvania. A note to be paid “in the office notes of a bank” is not negotiable by 
the usage or custom of merchants. Not being a promissory note by the law mer- 
chant, the statute of Anne, or the kindred acts of Assembly of Pennsylvania, it is nut 
negotiable by endorsement; and not being under seal, is not assignable by the act 
of Assembly of Pennsylvania on that subject, relating to bonds. No suit could be 
brought upon it in the name of the endorser. The legal interest in the instrument 
continues in the person in whose favour it has been drawn, whatever equity another 
may have to claim the sum due on the same; and he only can be the party to a suit 
at law on the instrument. Irvine, for the use of the Lumberman’s Bank at War- 
ren vs. Lowry, 293. 

2. The declaration in an action by an executor, for the recovery of money received by the 
defendant, after the decease of the testator, may be in the name of the plaintiff, as 
executor, or in his own name, without stating that he is executor. The distinction 
is, that when an executor sues on a cause of action which occurred in the lifetime 
of the testator, he must declare in the detinet, that is, in his representative capacity 
only; but when the cause of action occurs after the death of the testator, if the 
money when received will be assets, the executor may declare in his representative 
character, or in his own name. Kane’s Adm. vs. Paul, Ex. Coursault, 33. 

3. An action was instituted in the Circuit Court of Mississippi on a promissory note, 
dated at and payable in New York. The declaration omitted to state the place at which 
the note was payable, and that a demand of payment had been made at that place. 
Held, that to maintain an action against the drawer or endorser of a promissory note 
or bill of exchange, payable at a particular place, it is not necessary to aver in the 
declaration that the note when due was presented at the place for payment, and was 
not paid; but the place of payment is a material part of the description of the note, 
and must be set out in the declaration. Covington vs. Comstock, 43, 

ADMINISTRATORS. 

Executors and Administrators, 

AGENT OR FACTOR. 
Factor. 
APPENDIX. 

Opinion of Mr. Justice Baldwin, in the case of Susan Decatur vs. J. K. Paulding, Sec- 
retary of the Navy of the United States. Appendix, No. I. 

Opinion of Mr. Justice Baldwin, in the case of George Holmes vs, Silas H. Jennison, 
Governor of the State of Vermont, et al. Appendix, No. II. 

AVERAGE AND CONTRIBUTION. 

Insurance. 

BOUNDARIES OF STATES. 

1, In a case in which sovereign states, of the United States, are litigating a question of 
boundary between them, in the Supreme Court of the United States, the Court 
have decided that the rules and practice of the Court of Chancery should, substan- 
tially, govern in conducting the suit to a final close. The State of Rhode Island 
vs. The State of Massachusetts, 210. 
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BOUNDARIES OF STATES. 
2. In a controversy where two sovereign states are contesting the boundary between them, 


it is the duty of the Court to mould the rules of Chancery practice and pleading in 
such a manner as to bring the case to a final hearing on its merits. It is too im- 
portant in its character, and the interests concerned too great, to be decided upon the 
mere technical principles of Chancery pleadings. Ibid. 


3. The state of Rhode Island, in a bill against the state of Massachusetts, for the settle- 


ment of the boundary between the states, had set forth certain facts on which she 
relied in support of the claim for the decision of the Supreme Court, that the bound- 
ary claimed by the state of Massachusetts was not the true line of division between 
the states, according to their respective charters. To this bill the state of Massa- 
chusetts put in a plea and answer, which the counsel for the state of Rhode Island 
deemed to be insufficient. On a question whether the plea and answer were insuf- 
ficient, the Court held: that as, if the Court proceeded to decide the case upon the 
plea, it must assume, without any proof on either side, that the facts stated in the 
plea are correctly stated, and incorrectly set forth in the bill, then it would be deciding 
the case upon such an issue as would strike out the very gist of the complainant’s 
case, and exclude the facts upon which the whole equity is founded, if the complain- 
ant has any. The Court held: that it would be unjust to the complainant not to 
give an opportunity of being heard according to the real state of the case between 
the parties; and to shut out from consideration the many facts on which he relies 
to maintain his suit. Ibid. 


4. The plea of the state of Massachusetts, after setting forth various proceedings which 


preceded and followed the execution of certain agreements with Rhode Island, con- 
ducing to show the obligatory and conclusive effect of those agreements upon both 
states, as an accord and compromise of a disputed right, proceeded to aver that 
Massachusetts had occupied and exercised jurisdiction and sovereignty, according to 
the agreement, to this present time; and then sets up as a defence, that the state of 
Massachusetts had occupied and exercised jurisdiction over the territory from that 
time up to the present. ‘The defendants then plead the agreements of 1710 and 
1718, and unmolested possession from that time, in bar to the whole bill of the com- 
plainant. The Court held, that this plea is twofold: 1. An accord and compromise 
of a disputed right. 2. Prescription, or an unmolested possession from the time of 
the agreement. These two defences are entirely distinct and separated; and depend 
upon different principles. Here are two defences in the same plea, contrary to the 
established rules of pleading. The accord and compromise, and the title by pre- 
scription, united in this plea, render it multifarious; and it ought to be overruled on 
this account. Ibid. 


CASES CERTIFIED FROM THE CIRCUIT COURT TO THE SUPREME 


COURT. 


1, Action in the District Court of the United States for the Southern District of New York, 


by the United States against the defendant, for a penalty under the act of 1838, “to 
provide for the better security of the lives of passengers on board of vessels propelled 
in whole or in part by steam.” A verdict was rendered for the United States, and 
without a judgment on the verdict, the case was, by consent, removed to the Circuit 
Court of the United States. In the Circuit Court certain questions were presented 
on the argument, and a statement was made of those questions, and they were cer- 
tified, pro forma, at the request of the counsel for the parties, to the Supreme Court, 
for their decision. No difference of opinion was actually expressed by the judges 
of the Circuit Court. By the Court: “The judgment or other proceedings on the 
verdict ought to have been entered in the District Court; and it was altogether irre- 
gular to transfer the proceedings in that condition to the Circuit Court.” The case 
was remanded to the Circuit Court. The United States vs. Samuel B. Stone, 524. 


2. In some cases, where the point arising is one of importance, the judges of the Circuit 


Court have sometimes, by consent, certified the point to the Supreme Court, as upon 
a division of opinion; when in truth they both rather seriously doubted, than dif- 
fered about it. Those must be cases sanctioned by the judgment of one of the 
judges of the Supreme Court, in his Circuit. Ibid. 


CASES CITED, AND AFFIRMED. 
1. Boyle vs. Zacharie and Turner, 6 Peters, 648. Evans vs. Gee, 1. 
2. Eliason vs. Henshaw, 4 Wheat. 225. Carr vs. Duval et al. 77. 
3. Fairfax vs. Hunter, 7 Cranch, 61. Runyan vs. Coster et al, 122. 
4. The Bank of Augusta vs. Earle, 13 Peters, 584. Ibid. 

















INDEX. 637 


CASES CITED, AND AFFIRMED. 
.5. The case of Foster and Elam vs. Neilson, 2 Peters, 254; and Garcia vs. Lee, 


for) 


ie 
- Oo oO an 


>) 


Me 


13. 
14, 


15. 


12 Peters, 511, which cases decide against the validity of the grants made by the 
Spanish government, in the territory lying west of the Perdido river, and east of the 


Mississippi river, after the Louisiana treaty of 1803, cited and affirmed. Keene vs. 
Whittaker, 172. 


. The principles decided in the case of Sprigg vs. The Bank of Mount Pleasant, re- 


ported in 10 Peters, 257, examined and affirmed. Sprigg vs. The Bank of Mount 
Pleasant, 201. 


- Hunt vs. Rousmanier, 8 Wheat. 211. Ibid. 
» The State of Rhode Island vs. Connecticut, 12 Peters, 735. The State of Rhode 


Island vs. The State of Massachusetts, 210. 


. Wayman vs. Southard, 1 Wheat. 10. The United States vs. Knight, 301. 
. Beers vs. Houghton, 9 Peters, 332. Ibid. 
. The cases of Owings vs. Hull, 9 Peters, 624. Percheman’s case, 7 Peters,51. The 


United States vs. Delespine, 12 Peters, 655, cited. The United States vs. Eliza- 
beth Wiggins, 334, 

Kelly vs. Jackson, 6 Peters, 632. Ibid. 

Arredondo’s case, 6 Peters, 691. Ibid. 

Kendall, Postmaster-general, vs. The United States, on the relation of Stockton and 
States, 12 Peters, 527.610. 614. Decatur vs. Paulding, 497. 

The cases of M‘Culloch vs. The State of Maryland, 4 Wheat. 422; and The Ame- 


rican Insurance Company vs. Canter, 1 Peters, 542, cited. The United States vs. 
Gratiot et al. 526. 


CHANCERY AND CHANCERY PRACTICE. 


1. 


2» 


A decree for a specific performance of a contract to sell lands, refused, because a 
definite and certain contract was not made; and because the party who claimed the 
performance had failed to make it definite and certain on his part, by neglécting to 
communicate by the return of the mail conveying to him the proposition of the 
vendor, his acceptance of the terms offered. Carr vs. Duval et al. 77. 


. If it be doubtful whether agreement has been concluded, or is a mere negotiation, 


Chancery will not decree a specific performance. Ibid. 


. Injunction. 
. A bill for an injunction was filed, alleging that the parties who had obtained a judg- 


ment at law for the amount of a bill of exchange, of which the complainant was 
endorser, had before the suit was instituted, obtained payment of the bill from a 
subsequent endorser, out of funds of the drawers of the bill obtained by the subse- 
quent endorser, from one of the drawers. It was held, that it was not necessary to 
make the subsequent endorser, who was alleged to have made the payment, a party 
to the injunction bill. Atkins vs. Dick and Company, 114. 


. By arule of the Supreme Court, the practice of the English Courts of Chancery is 


the practice in the Courts of Equity of the United States, In England the party 
who puts in a plea, which is the subject of discussion, has the right to begin and 
conclude the argument. ‘The same rule should prevail in the Courts of the United 


States, in Chancery cases. The State of Rhode Island vs. The State of Massa- 
chusetts, 210. 


. In a case in which two sovereign states of the United States are litigating a question 


of boundary between them, in the Supreme Court of the United States, the Court 
have decided, that the rules and practice of the Court of Chancery should substan- 
tially govern in conducting the suit toa final issue. 12 Peters, 735—739. The 
Court, on re-examining the subject, are fully satisfied with the decision. Ibid. 


. In a controversy where two sovereign states are contesting the boundary between 


them, it is the duty of the Court to mould the rules of Chancery practice and plead- 
ing in such a manner as to bring the case to a final hearing on its merits. It is too 
important in its character and the interests concerned too great, to be decided upon 
the mere technical principles of Chancery pleading. Ibid. 


. In ordinary cases between individuals, the Court of Chancery has always exercised 


an equitable discretion in relation to its rules of pleading, whenever it has been found 
necessary to do so for the purposes of justice. In a case in which two sovereign 
states are contesting a question of boundary, the most liberal principles of practice 
and pleading ought, unquestionably, to be adopted, in order to enable both parties 
to present their respective claims in their full strength. If a plea put in by the de- 
fendant may in any degree embarrass the complainant in bringing out the proofs of 
his claim, on which he relies; the case ought not to be disposed of on such an issue. 


Vou. XIV.—3 H 
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CHANCERY AND CHANCERY PRACTICE. 
Undoubtedly, the defendant must have the full benefit of the defence which the plea 
discloses, but, at the same time, the proceedings ought to be so ordered as to give 
the complainant a full hearing on the whole of his case. Ibid. 

9. According to the rules of pleading ip the Chancery Courts, if the plea is unex- 
ceptionable in its form and character, the complainant must either set it down for 
argument, or he must reply to it, and put in issue the facts relied on in the plea, 
If he elects to proceed in the manner first mentioned, and sets down the plea for 
argument, he then admits the truth of all the facts stated in the plea, and merely 
denies their sufficiency in point of law to prevent the recovery. If, on the other 
hand, he replies to the plea, and denies the truth of the facts therein stated, he 
admits that if the particular facts stated in the plea are true, they are then sufficient 
in law to bar his recovery ; and if they are proved to be true, the bill must be dis- 
missed, without a reference to the equity arising from any other facts stated in the 
bill. Ibid. 

10. If a plea upon argument is ruled to be sufficient in law to bar the recovery of the 
complainant, the Court of Chancery would, according to its uniform practice, allow 
him to amend, and put in issue, by a proper replication, the truth of the facts stated 
in the plea. ‘But in either case the controversy would ture altogether upon the 
facts stated in the plea, if the plea is permitted to stand. It is the strict and tech- 
nical character of those rules of pleading, and the danger of injustice often arising 
from them, which has given rise to the equitable discretion always exercised by the 
Courts of Chancery in relation to pleas. In many cases, when they are not over- 
ruled, the Court will not permit them to have the full effect of a plea; and will, in 
some cases, leave to the defendant the benefit of it at the hearing: and, in others, 
will order it to stand for an answer, as,in the judgment of the Court, may best 
subserve the purposes of justice. Ibid. 

11, The state of Rhode Island, in a bill against the state of Massachusetts, for the settle- 
ment of the boundary between the states, had set forth certain facts on which she 
relied in support of her claim for the decision of the Supreme Court, that the 
boundary claimed by the state of Massachusetts was not the true line of division 
between the states, according to their respecting charters. To this bill, the state of 
Massachusetts put in a plea and answer, which the counsel for the state of Rhode 
Island deemed to be insufficient. On a question, whether the plea and answer 
were insufficient, the Court held; that as, if the Court proceeded to decide the case 
upon the plea, it must assume without any proof on either side, that the facts stated 
in the plea are correctly stated, and incorrectly set forth in the bill, then it would 
be deciding the case upon such an issue as would strike out the very gist of the 
complainant’s case, and exclude the facts upon which the whole equity is founded, 
if the complainant has any. Ibid. 

12. It is a general rule, that a plea ought not to contain more defences than one. Various 
facts can never be pleaded in one plea; unless they are all conducive to the single 
point on which the defendant means to rest his defence. Ibid. 

CHARGE BY THE COURT TO THE JURY. 

The grantor in the deed was David Carrick Buchanan; and he declares in it that he 
is the same person who was formerly David Buchanan. The Circuit Court were 
required to charge the jury, that it was necessary to convince the jury, by proofs in 
Court, that David Carrick Buchanan is the same person as the grantor named in 
the patent, David Buchanan; and that the statement by the grantor was no proof 
to establish the fact. The Circuit Court instructed the jury that they must be 
satisfied from the deed and other documents, and the circumstances of the case, 
that the grantor in the deed is the same person to whom the patent was issued ; 
and they declared their opinion that such was the fact. By the Court: The prin- 
ciple is well established, that a Court may give their opinion on the evidence to the 
jury, being careful to distinguish between matters of law and matters of opinion, 
in regard to the fact. When a matter of law is given by the Court to the jury, it 
should be considered by the Court as conclusive; but a mere matter of opinion as 
to the facts, will only have such an influence on the jury as they may think it en- 
titled to. Games et al. vs. The Lessee of Dunn, 322. 

THE CHESAPEAKE AND OHIO CANAL COMPANY. 

The legislatures of Virginia and Maryland authorized the surrender of the charter 
granted by those states to the Potomac Company to be made to the Chesapeake and 
Ohio Canal Company, the stockholders of the Potomac Company assenting to the 
same. A provision was made in the acts authorizing the surrender, for the pay- 
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THE CHESAPEAKE AND OHIO CANAL COMPANY. 

ment of a certain amount of the debts of the Potomac Company by the Chesapeake 
and Ohio Canal Company, a list of those debts to be made out, and certified by the 
Potomac Company. By the Court:—This assignment does not impair the obliga- 
tion of the contract of the Potomac Company with any one of its creditors, nor 
place him in a worse situation in regard to his demand. The means of payment 
possessed by the old company are carefully preserved, and indeed, guarantied by 
the new corporation ; and if the fact can be established that some bona fide cre- 
ditors of the Potomac Company were unprovided for in the new charter, and have 
consequently, no redress against the Chesapeake and Ohio Canal Company, it does 
not follow that they are without remedy. Smith vs. The Chesapeake and Ohio 
Canal Company, 45. 


CIRCUIT COURTS OF THE UNITED STATES. 

The mode of conducting trials, the order of introducing evidence, and the times when it 
is to be introduced, are properly matters belonging to the practice of the Circuit 
Courts, with which the Supreme Court ought not to interfere; unless it shall choose 
to prescribe some fixed general rules on the subject, under the authority of the act of 
Congress. The Circuit Courts possess this discretion in as ample a manner as 
other judicial tribunals. The Philadelphia and Trenton Railroad Company vs. 
Stimpson, 448. 

CiRCUIT COURT OF THE DISTRICT OF COLUMBIA. 
1. Heads of the departments of the government of the United States, 1, 2, 3, 4, 5. 
2. Mandamus. 


CONSIGNOR AND CONSIGNEE. 


Factor. 


CONSTITUTION OF THE UNITED STATES. 

The fourth article of the Constitution of the United States, which declares that “ Full 
faith and credit shall be given in each state to the public acts, records, and judicial 
proceedings of every other state,” cannot, by any just construction of its words, be 
held to embrace an alleged error in a decree of a state Court, asserted to be in colli- 
sion with a prior decision of the same Court, in the same case. Mitchell vs. 


Lenoz, 49. 


CONSTITUTIONALITY OF STATE LAWS. 

1. The plaintiffs, merchants of New York, instituted a suit in the Circuit Court of Ala- 
bama, against the administrators of the drawer of a note, dated in New York, and 
payable in New York. The act of the Assembly of Alabama provides, that the 
estate of a deceased person, which is declared to be insolvent, shall be distributed by 
the executors or administrators, according to the provisions of the statute, among the 
creditors; and that no suit or action shall be commenced or sustained against any 
executor or administrator, after the estate of the deceased has been represented as 
insolvent, except in certain cases not of the description of that on which this suit 
was instituted. Held, that the insolvency of the estate, judicially declared under 
the statute of Alabama, is not sufficient in law to abate a suit instituted in the Cir- 
cuit Court of the United States, by a citizen of another state, against the representa- 
tive of a citizen of Alabama. Suydam et al. vs. Broadnaz, 67. 

2. The exceptions in the sixth section of the law of Alabama, in favour of debts con- 
tracted out of the state, prevent the application of the statute, or its operation, in a 
case of a debt originating in and contracted by the deceased out of the state of 
Alabama. Ibid. 

3. A sovereign state, and one of the states of this Sin if ‘oe latter were not restrained 
by constitutional prohibitions, might, in virtue of sovereignty, act upon the contracts 
of its citizens, wherever made, and discharge them, by denying the right of action 
upon them in its own Courts; but the validity of such contracts as were made out 
of the sovereignty or state, would exist and continue everywhere else, according to 
the lex loci contractus. Ibid. 

CONSTRUCTION OF STATUTES. 

1 It is undoubtedly the duty of the Court to ascertain the meaning of the legislature, 
from the words used in the statute, and the subject matter to which it relates; and 
to restrain its operations within narrower limits than its words import, if the Court 
are satisfied that the literal meaning of its words would extend to cases, which the 
legislature never designed to include in it. Lessee of Brewer vs. Blougher, 178. 

2. In expounding a penal statute, the Court, certainly, will not extend it beyond the 
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CONSTRUCTION OF STATUTES. 


plain meaning of its words ; for it has been long and well settled that such statutes 
must be construed strictly. Yet the evident intention of the legislature ought not 
to be defeated by a forced and overstrict construction. The, United States vs. 
Morris, 464, 


3. Slave trade. : 
CONSTRUCTION OF STATUTES OF THE UNITED STATES. 
1. Action on a bond to the United States for the liberty of the jail yard of Portland, in 


eo 


the state of Maine. The condition of the bond was, that J. K. and B. K. should 
“continue true prisoners in the custody of the jailor, within the limits of the jail 
yard.” It was agreed by the counsel for the plaintiff and defendants, that J. K. and 
B. K. had remained within “ the limits of the jail yard,” as established under the 
laws of 1787, of Massachusetts,’then prevailing in Maine; the limits of the jail 
yard having, in October, 1798, been extended over the whole county ; but had not 
remained within the limits established on the 29th of May, 1787, and existing when 
the act of Congress was passed, 4th January, 1800, authorizing persons under pro- 
cess from the United States, to have “ the jail limits,” as established by the laws of 
the state. Held, that the act of Congress of 19th May, 1828, gives the debtors im- 
prisoned under executions from the Courts of the United States, at the suit of the 
United States, the privilege of the jail limits in the several states, as they were 
fixed by the laws of the several states at the date of that act. The United States 
vs. Knight, 302. 


. Whatever might be the liability of the officer who took the bond from the defendants, 


if the jail limits continued to be such as were established under the law of Massa- 
chusetts, of 1787, the bond not having been taken under that law, and the condition 
being different from the requirements of those regulations; the parties to the bond, 
the suit being upon the bond, are bound for nothing whatsoever, but what is con- 
tained in the condition ; whether it be or be not conformable with the law. Ibid. 


. The statute of May 19th, 1828, entitled, “ An Act further to regulate Processes in the 


Courts of the United States,” which proposes only to regulate the mode of proceed- 
ing in civil suits, does not divest the public of any right, does not violate any princi- 
ple of public policy, but on the contrary makes provision, in accordance with the 
policy which the government has indicated, by many acts of previous legislation, to 
conform to state laws, in giving to persons imprisoned under their execution, the 
privilege of jail limits, embracing executions at the suit of the United States. Ibid. 


4. The act of Congress under which title was claimed, being a private act, and for the 


ao 


benefit of the city of Mobile, and certain individuals; it is fair to presume it was 
passed with reference to the particular claims of individuals, and the situation of the 
land embraced in the law at the time it was passed. Lessee of Pollard’s heirs vs. 
Kibbe, 353. 


. A lot of ground was granted by the Spanish government of Florida, in 1802, to 


Forbes and Company, in the city of Mobile, which was afterwards confirmed by the 
commissioners of the United States. The lot granted was eighty feet in front, and 
three hundred and four feet in depth, bounded on the east by Water street. This, 
while the Spanish government had possession of the territory, was known as “a 
water lot.” In front of this lot was a lot which, at the time of the grant of the lot 
to Forbes and Company, was covered by the water of the bay and river of Mobile, 
the high tide flowing over it ; and it was separated from Forbes and Company’s lot 
by Water street. It was afterwards, in part, reclaimed by Lewis, who had no title 
to it, and who was afterwards driven off by one of the firm of Forbes and Company. 
A blacksmith’s shop was then put on the lot by him; and Lewis, again, by pro- 
ceedings at law, obtained possession of the blacksmith’s shop, it not being his im- 
provement. The improvement was first made in 1823. The Spanish governor, in 
1809, after the Louisiana treaty of 1803, and before the territory west of the Perdido 
was out of the possession of Spain, granted the lot in front of the lot owned by 
Forbes and Company, to William Pollard: but the commissioners of the United 
States, appointed after the territory was’ in the full possession of the United States, 
refused to confirm the same, “ because of the want of improvement and occupancy.” 
In 1824, Congress passed an act, the second section of which gives to those who 
have improved them, the lots in Mobile, known under the Spanish government as 
“ water lots ;” except when the lot so improved had been alienated, and except lots 
of which the Spanish government had made “new grants,” or orders of survey, 
during the time the Spanish government had “ power” to grant the same; in which 
case, the lot is to belong to the alienee or the grantee. In 1836, Congress passed 
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CONSTRUCTION OF STATUTES OF THE UNITED STATES. 


an act for therelief of William Pollard’s heirs, by which the lot granted by the Spanish 
government of 1809, was given to the heirs, saving the rights of third persons; and 
a patent for this lot was issued to the heirs of William Pollard, by the United States, 
on the 2d of July, 1836. Held: that the lot lying east of the lot granted in 1802, by 
the Spanish government, to Forbes and Company, did not pass by that grant to 
Forbes and Company ; that the act of Congress of 1824, did not vest the title in the 
lot east of the lot granted in 1802 in Forbes and Company ; and that the heirs of 
Pollard, under the second section of the act of 1824, which excepted from the 
grant to the city of Mobile, &c., lots held under “new grants” from the Spanish 
government, and under the act of Congress of 1836, were entitled to the lot granted 
in 1809, by the Spanish governor to William Pollard. Ibid. 


6. The term “ new grants,” in its ordinary acceptation, when applied to the same subject 


or object, is the opposite of “old.” But such cannot be its meaning in the act of 
Congress of 1824, “The term was doubtless used in relation to the existing condi- 
tion of the territory in which such grants were made. The territory had been 
ceded to the United States by the Louisiana treaty ; but, in consequence of a dis- 
pute with Spain about the boundary line, had remained in the possession of Spain. 
During this time, Spain continued to issue evidences of titles to lands within the 
territory in dispute. The term “new” was very appropriately used as applicable 
to grants and orders of survey of this description, as contradistinguished from those 
issued before the cession. Ibid. 


7. The time when the Spanish government had the “ power” to grant lands in the terri- 


tory, by every reasonable intendment of the act of Congress of 1824, must have 
been so designated with reference to the existing state of the territory, as between 
the United States and Spain; the right to the territory being in the United States, 
and the possession in Spain. The language, “ during the time at which Spain had 
the power to grant the same,” was, under such circumstances, very appropriately 
applied to the case. It could with no propriety have been applied to the case, if 
Spain had full dominion over the territory, by the union of the right and the pos- 
session ; and, in this view, it is no forced interpretation of the word “ power,” to con- 
sider it here used as importing an imperfect right, and distinguished from complete 
lawful authority. Ibid. 


8. The act of Congress of 25th March, 1812, appointing commissioners to ascertain the 


titles and claims to lands on the east side of the Mississippi, and west side of the 
Perdido, and falling within the cession of France, embraced all claims of this de- 
scription. It extended to all claims, by virtue of any grant, order of survey, or other 
evidence of claim, whatsoever, derived from the French, British, or Spanish govern- 
ments ; and the reports of the commissioners show, that evidence of claims of various 
descriptions, issued by Spanish authority, down to 1810, come under their examina- 
tion. And the legislation of Congress shows many laws passed confirming incom- 
plete titles, originating after the date of the treaty between France and Spain at St. 
Ildefonso. Such claims are certainly not beyond the reach of Congress to confirm ; 
although it may require a special act of Congress for that purpose. Such is the 
act of Congress of 2d July, 1836, which confirms the title of William Pollard’s 
heirs to the lot which is the subject of this suit. Ibid. 


9. Construction of Statutes, 2. 
10. Slave trade. 
11. Perjury. 
CONTRACTS, 
1. It has been frequently held, that the device of covering property as neutral, when in truth 


it was belligerent, is not contrary to the laws of war or of nations. Contracts made 
with underwriters in relation to property thus covered, have always been enforced 
in the Courts of a neutral country, where the true character of the property, and the 
means taken to protect it from capture have been fairly represented to the insurers. 
The same doctrine has always been held where false papers have been used to cover 
the property, provided the underwriter knew, or was bound to know, that such 
stratagems were always resorted to by the persons engaged in that trade. If such 
means may be used to prevent capture, there can be no good réason for condemning 
with more severity the continuation of the same disguise after capture, in order to 
prevent the condemnation of the property, or to procure compensation for it, when 
it has been lost by reason of the capture. Courts of the capturing nation would 
never enforce contracts of that description; but they have always been regarded as 
3H 2 81 
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lawful in the Courts of a neutral country. De Valengin’s Administrators vs. Duf- 
, 282. 

2. rf Bank of the Metropolis contracted to deliver a title in fee simple to Guttschlick, 
of a lot of ground, and at the time of the contract they held the lot, by virtue of a 
sale made under a deed of trust, at which sale fhey became the purchasers of the 
property. The same lot had, by a deed of trust executed by the same person, been 
previously conveyed to another person, to indemnify an endorser of his notes, and 
it was by the trustee, afterwards, and after the contract with Guttschlick, sold and 
purchased by another. Held, that at the time of the contract of the bank, they had 
not a fee simple in the lot which could be conveyed to Guttschlick. The Bank of 
the Metropolis vs. Guttschlick, 19. 

CORPORATION. 

1. A corporation may be bound by contracts not executed under their common seal, and 
by the acts of its officers in the course of their official duties—when, in a declara- 
tion, it is averred that a bank by its officers agreed to a certain cgntract, this aver- 
ment imports every thing to make the contract binding. The Bank of the Metro- 
polis vs. Guttschlick, 19. 

. A paper executed by the president and cashier of a bank, purporting to convey a lot 
of ground held by the bank, is not the deed of the corporation. Ibid. 

3. An action of assumpsit was brought against the Bank of the Metropolis, on a contract 
under the seals of the president and cashier. Held, that the action was well brought ; 
and it makes no difference in an action of assumpsit against a corporation, whether 
the agent was appointed under the seal or not; or whether he puts his own seal to 
a contract which he makes in behalf of the corporation. Ibid. 

. The artificial being, a corporation aggregate, is not, as such, a citizen of the United 
States; yet the Courts of the United States will look beyond the mere corporate 
character, to the individuals of whom it is composed: and if they were citizens of a 
different state from the party sued, they are competent to sue in the Courts of the 
United States; but all the corporators must be citizens of a different state from the 
party sued. The same principle applies to the individuals composing a corporation 
aggregate, when standing in the attitude of defendants, which does when they are 
in that of plaintiffs. The Commercial and Railroad Bank of Vicksburg vs. Slo- 
comb et al. 60. S. P. Irvine, for the use of the Lumberman’s Bank at Warren, 
vs. Lowry, 393, 

. The legislature of the state of New York, on the 18th of April, 1823, incorporated 
“The New York and Schuylkill Coal Company.” The act of incorporation was 
granted for the purpose of supplying the city of New York and its vicinity with 
coal; and the company having, at great expense, secured the purchase of valuable 
and extensive coal lands in Pennsylvania, the legislature of New York, to promote 
the supply of coal as fuel, granted the incorporation, with the usual powers of a body 
corporate, giving to it the power to purchase and hold lands, to promote and_ attain 
the objects of the incorporation. The recitals in the act of incorporation show that 
this power was granted with special reference to the purchase of lands in the state 
of Pennsylvania. The right to hold the lands so purchased depends on the assent 
or permission, express or implied, of the state of Pennsylvania. Runyan vs. Cos- 
ter et al. 122. 

6. The policy of the state of Pennsylvania, on the subject of holding lands in the state, 
by corporations, is clearly indicated by the act of the legislature of Pennsylvania, of 
April 6, 1833, Lands held by corporations of the state, or of any other state, with- 
out license from the commonwealth of Pennsylvania, are subject to forfeiture to the 
commonwealth. But every such corporation, its feoffee or feoffees, hold and retain 
the same, to be divested or dispossessed by the commonwealth, by due course of law. 
The plain interpretation of this statute is, that until the claim to a forfeiture is asserted 
by the state, the land is held subject to be divested by due course of law, instituted 
by the commonwealth alone, and for its own use. Ibid. 

7. The Supreme Court of Pennsylvania having decided that a corporation has, in that 
state, a right to purchase, hold, and convey land, until some act is done by the 
government, according to its own laws, to vest the estate in itself, the estate may 
remain in a corporation so purchasing or holding lands: but such estate is defeasible 
by the commonwealth. This being the law of Pennsylvania, it must govern in a 
case where land in Pennsylvania had been purchased by a corporation, created by 
the legislature of New York, for the purpose of supplying coal from Pennsylvania 
to the city of New York. Ibid. 
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8. In the case of the Bank of Augusta vs. Earle, 13 Peters, 584, and in various other 
cases decided in the Supreme Court, a corporation is considered an artificial being, 
existing only in contemplation of law; and being a mere creature of law, it pos- 
sesses only those properties which the charter of its creation confers upon it, either 
expressly, or as incidental to its very existence. Corporations created by statute 
must depend for their powers, and the mode of exercising them, upon the true con- 
struction of the statute. Ibid. ; 

9. A corporation can have no legal existence out of the sovereignty by which it is cre- 
ated, as it exists only in contemplation of law, and by force of the law: and when 
that law ceases to operate, and is no longer obligatory, the corporation can have no 
existence. It must dwell in the place of its creation, and cannot migrate to another 
sovereignty. But although it may live and have its being in that state only, yet it 
does not follow that its existence there will not be recognised in other places; and 
its residence in one state creates no insuperable objection to its power of contracting 
in another. The cdrporation must show that the law of its creation gave it autho- 
rity to make such contracts. Yet, as in the case ofa natural person, it is not neces- 
sary that it should actually exist in the sovereignty in which the contract is made. 
It is sufficient that its existence, as an artificial person in the state of its creation, is 
acknowledged and recognised by the state or nation where the dealing takes place ; 
and that it is permitted by the laws of that place to exercise the powers with which 
it is endowed. Ibid. 

10. Every power which a corporation exercises in another state, depends for its validity 
upon the laws of the sovereignty in which it is exercised: and a corporation can 
make no valid contract, without the sanction, express or implied, of such sove- 
reignty ; unless a case should be presented in which the right claimed by the corpo- 


ration should appear to be secured by the Constitution of the United States. Ibid. 
CRIMES. 


Perjury. 
DAMAGES. 

Factor. 
DEED. 

1, A deed was executed in Glasgow, Scotland, by which land in Ohio, which had been 
patented to David Buchanan by the United States, was conveyed to Walter Ster- 
ling. The deed recited that it was made in pursuance of a decree of the Circuit 
Court of the United States for the District of Virginia. No exemplification of the 
decree was offered in evidence, in support of the deed. The Court held, that as 
Buchanan was the patentee of the land, although he made the deed in pursuance 
of the decree of the Circuit Court of Virginia, the decree could add nothing to the 
validity of the conveyance; and therefore it was wholly unnecessary to produce an 
exemplification of the decree. The deed was good without the decree. Games and 
Gilbert vs. The Lessee of Dunn, 322. 

2. THe possession of a deed, regularly executed, is prima facie evidence of its delivery. 
Under ordinary circumstances, no other evidence of the delivery of a deed than the 
possession of it, by the person claiming under it, is required. Ibid. 

3. A deed was executed by David Carrick Buchanan, stating that he was the same per- 
son who was formerly David Buchanan, the patentee of land in Ohio. The Court 
held, that this was prima facie evidence of.the fact alleged. ‘The law knows but 
one Christian name; and the omission or insertion of the middle name, or of the 
initial letter of that name, is immaterial; and it is competent for the party to show 
that he is known by the one, as well as by the other. bid. 

DEED OF TRUST. 

In case of a deed of trust, executed to secure a debt, unless in case of some extrinsic 
matter of equity, a Court of Equity never interferes to delay or prevent a sale ac- 
cording to the terms of the trust; and the only right of the grantor, in the deed, is 
the right to any surplus which may remain of the money for which the property 
was sold. The Bank of the Metropolis vs. Guttschlick, 19. 

DISTRICT OF COLUMBIA. 

1. The county of Alexandria, in the District of Columbia, cannot be regarded as standing 
in the same relation to the county of Washington that the states of the Union 
stand in relation to one another. The Bank of Alexandria vs. Dyer, 141. 

2. Limitation of actions. 

3. Executors and Administrators, 8. 
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DUTIES ON IMPORTED MERCHANDISE. 
Perjury. 
EJECTMENT. 
1. Practice. ° 
2. In an action of ejectment, the defendants having entered into 'the consent rule, the 
plaintiff in Ohio, is not to be called upon to -prove the calls of the patent under 
which he claims on the ground of establishing the different corners. The de- 
fendants are bound to admit, after they have entered into the consent rule, that 
they are in possession of the premises claimed by the lessor of the plaintiff. Games 
et al. vs. The Lessee of Dunn, 322. 
ERROR. 
Writ of error. 


EVIDENCE. 

1, The proceedings in an action against the endorser of a note, by the holder, which 
gave to a trustee, by the terms of the deed of trust, a right to sell property held for 
the indemnity of the endorser, were proper evidence in an action on a contract for 
the sale of the lot, from which the party who had purchased under another title had 
been evicted by a title obtained under the deed of trust. No exceptions to the re- 
gularity of the proceedings offered in evidence can be taken, which should have 
been properly made in the original action by the party sued on the same. The 
Bank of the Metropolis vs. Guttschlick, 19. 

2. Whether evidence is admissible or not, is a question for the Court to decide; but 
whether it is sufficient or not to support the issue, is a question for the jury. The 
only case in which the Court can make inferences from evidence, and pass upon 
its sufficiency, is on a demurrer to evidence. Ibid. 

3. When the deeds of the defendant in the ejectment have been referred. to by the plain- 
tiff, for the sole purpose of showing that both parties claim under the same person ; 
this does not prevent the plaintiff impeaching the deeds afterwards for fraud. Rem- 
ington vs. Linthicum, 84. 

4. Parol evidence to contradict or explain a written paper.—Parol evidence, 1. 

5. Prima facie evidence of a fact, is such, as in judgment of law is-sufficient to establish 
the fact, and if not rebutted, remains sufficient for evidence of it. Kelly vs. Jack- 
son, 6 Peters, 632, cited. The United States vs. Elizabeth Wiggins, 334. 

6. The rule is, that secondary or inferior shall not be substituted for evidence of a higher 
nature which the case admits of. The reason of that rule is, that an attempt to 
substitute the inferior for the higher, implies that the higher would give a different 
aspect to the case of the party introducing the lesser. “The ground of the rule is 
a suspicion of fraud.” But before the rule is applied, the nature of the case must 
be considered, to make a right application of it; and if it shall be seen that the fact 
to be proved is an act of the defendant, which from its nature can be concealed 
from all others except him whose co-operation was necessary before the act could 
be complete; then the admissions and declarations of the defendant, either in 
writing, or to others, in relation to the act, become evidence. The United States 
vs. Wood, 431. 

7. It is certainly true, as a general rule, that the interpretation of written instruments 
properly belongs to the Court, and not to the jury. But there certainly are cases 
in which, from the different senses of the words used, or their obscure and inde- 
terminate reference to unexplained circumstances, the true interpretation of the lan- 
guage may be left to the consideration of the jury, for the purpose of carrying into 
effect the real intention of the parties. This is especially applicable to cases of 
commercial correspondence, where the real objects, and intentions, and agreements 
of the parties are often to be arrived at only by allusions to circumstances which 
are but imperfectly developed. Brown vs. M‘Gran, 479. 

8. It is incumbent on those who seek to show that the examination of a witness has 
been improperly rejected, to establish their right to have the evidence admitted ; for 
the Court will be presumed to have acted correctly, until the contrary is established. 
The Philadelphia and Trenton Railroad Company vs. Stimpson, 448. 

9. To entitle a party to examine a witness in a patent cause, the purpose of whose tes- 
timony is to disprove the right of the patentee to the invention, by showing its use 
prior to the patent by others, the provisions of the patent act of 1836, relative to 
notice, must be strictly complied with. Ibid. 

10. It is incumbent on those who insist upon the right to put particular questions to a wit- 
ness, to establish that right beyond any reasonable doubt, for the very purpose stated 








INDEX. 645 


EVIDENCE. 


by them ; and they are not afterwards at liberty to desert that purpose, and to show 
the pertinency or relevancy of the evidence for any other purpose not then sug- 
gested to the Court. Ibid. ; 

11, A party has a right to cross-examine any witness, except as to facts and circum- 
stances connected with the matters stated in his direct examination. If he wishes 
to examine him on other matters, he must do so by making the witness his own ; 
and calling him as such, in the subsequent progress of the cause. A party cannot, 
by his own omission to take an objection to the admission of improper evidence, 
brought out on a cross-examination, found a right to introduce testimony in chief, 
to rebut it or explain it. Ibid. 

12. Parol evidence, bearing upon written contracts and papers, ought not to be admitted 
in evidence, without the production of such written contracts or papers; so as to 
enable both the Court and the jury to see whether or not the admission of the parol 
evidence in any manner, will trench upon the rule that parol evidence is not ad- 
missible to vary or contradict written contracts or papers. Ibid. 

13. As a general rule, and upon general principles, the declarations and conversations of 
the plaintiff are not admissible evidence in favour of his own rights. This is, how- 
ever, but a general rule, and admits, and requires various exceptions. There are 
many cases in which a party may show his declarations comport with acts in his 
own favour, as a part of the res geste. There are other cases in which his material 
declarations have been admitted. Ibid. 

14, In an action for an assault and battery and wounding, the declarations of the plaintiff 
to his internal pains, aches, injuries, and symptoms, to the physician attending him, 
are admissible for the purpose of showing the nature and extent of the injuries 
done to him. In many cases of inventions, it is hardly possible in any other man- 
ner to ascertain the precise time and exact origin of the invention. Ibid. 

15. The conversations and declarations of a patentee, merely affirming that at some former 
period he had invented a particular machine, may well be objected to. But his 
conversations and declarations, stating that he had made an invention, and describ- 
ing its details, and explaining its operations, are properly deemed an assertion of 
his right, at that time, as an inventor, to the extent of the facts and details which 
he then makes known, although not of their existence at an anterior time. Such 
declarations, coupled with a description of the nature and objects of the invention, 
are to be deemed a part of the res gestx, and legitimate evidence that the inven- 
tion was then known and claimed by him; and thus its origin may be fixed at 
least as early as that period. Ibid. 

16. If the rejection of evidence is a matter resting in the sound discretion of the Court, 
this cannot be assigned as error. Ibid. 

17. Testimony was not offered by a defendant, or stated by him as matter of defence, in 
the stage of the cause when it is usually introduced according to the practice of the 
Court. It was offered after the defendant’s counsel had stated, in open Court, that 
they had closed their evidence; and after the plaintiff, in consequence of that de- 
claration, had discharged his own witness. The Circuit Court refused to admit the 
testimony. Held, that this decision was proper. Ibid. 

18. A deed was executed in Glasgow, Scotland, by which land in Ohio, which had been 
patented by the United States to David Buchanan, was conveyed to Walter Ster- 
ling. ‘The deed recited that it was made in pursuance of a decree of the Circuit 
Court of the United States, for the District of Virginia. No exemplification of 
the decree was offered in support of the deed. The Court held, that as Buchanan 
was the patentee of the land, although he made the deed in pursuance of the decree 
of the Circuit Court of Virginia, the decree could add nothing to the validity of 
the conveyance, and therefore, it was wholly unnecessary to produce an exemplifi- 
cation of the decree. ‘The deed was good without the decree. Games et al. vs. 
Dunn’s Lessee, 322. 

19. The possession of a deed regularly executed, is prima facie evidence of its delivery. 
Under ordinary circumstances no other evidence of the delivery of a deed than the 
possession of it, by the person claiming under it, is required. Ibid. 

20. The recital in a deed, by the grantor, that he, David Carrick Buchanan, was the 
patentee of the land conveyed under the name of David Buchanan, is prima facie 
evidence of the fact stated. The law knows but one Christian name, and the omis- 
sion, or insertion of the middle name, or of the initial letter of that name, is im- 
material; and it is competent for the party to show that he is known as well with- 
out as with the middle name. Ibid. 
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EVIDENCE. 
21. Sales of land for taxes, 2. 
EXCHANGE OF PROPERTY. 

1. Louisiana. A paper was executed by R. R. K. of New Orleans, stating that the 
grantor, for and in consideration of a certain lot of ground, (describing it,) conveyed 
and transferred unto J. B. and 8S. B. all his right, title, and interest in a certain tract 
or parcel of land, (describing it,) hereby warranting and defending unto the said J. B. 
and 8, B. all his right and title in the same, and unto all persons claiming under 
them. The paper, called under the laws of Louisiana “an Act of Sale,” was signed 
by R. R. K., J. B., and 8. B., and a notary of New Orleans; and was deposited in 
the office of the notary. This was not “an exchange of property,” according to the 
laws of Louisiana: and J. B. and S. B. did not, by accepting the transfer of pro- 
perty made by the same, and signing the paper, incur the two obligations imposed 
on all vendors by the Civil Code of Louisiana, that uf delivering and that of war- 
ranting the lot of ground sold to R. R. K.; and did not thereby become liable for 
the value of the property stated in the said “Act of Sale” to have been given for the 
property conveyed thereby. Preston, Executor of Brown vs. Keene, 133. 

2. “Exchange,” according to the Civil Code of Louisiana, imports a reciprocal contract ; 
which, by article 1758 of that Code, is declared, when the parties expressly enter 
into mutual agreements. Ibid. 

3. An exchange is an executed contract: it operates, per se, as a reciprocal conveyance 
of the thing given and of the thing received. The thing given or taken in exchange 
must be specific, and so distinguishable from all other things of the like kind as to 
be clearly known and identified. Under the civil law of Louisiana, the exchanger 
who is evicted has a choice either to sue for damages, or for the thing he gave in 
exchange. But he must first be evicted before his cause of action can accrue. Ibid. 


EXECUTIVE DEPARTMENTS. 
Heads of the executive departments of the government of the United States, 1—5. 


EXECUTORS AND ADMINISTRATORS. 
1, Where there are two executors in a will, it is clear that each has a right to receive the 
debts due to the estate, and all other assets which shall come into his hands; and 
he is answerable for the assets he receives. This responsibility results from the right 


to receive, and the nature of the trust. A payment of the sums received by him to 
his co-executor, will not discharge him from his liability to the estate. He is bound 
to account for all assets which come into his hands, and to appropriate them accord- 
ing to the directions of the will. Edmonds et al. vs. Crenshaw, 166. 

2. Executors are not liable to each other; but each is liable to the cestui que trusts and 
devisees, to the full extent of the funds received by him. Ibid. 

3. The removal of an executor from a state in which the will was proved, and in which 
letters testamentary were granted, does not discharge him from his liability as exe- 
cutor; much less does it release him from his liability for assets received by him and 
paid over to his co-executor. Ibid. 

4. Whatever property or money is lawfully recovered by the executor or administrator, 
after the death of his testator or intestate, in virtue of his representative character, 
he holds as assets of the estate; and he is liable therefor in such representative cha- 
racter, to the party who has a good title thereto. ‘The want of knowledge, or the 
possession of knowledge on the part of the administrator, as to the rights and claims 
of other persons upon the money thus received, cannot alter the rights of the party 
to whom it ultimately belongs. De Valengin’s Adm..vs. Duffy, 282. 

5. The owner of property or of money received by an administrator, may resort to the 
administrator in his personal character, and charge him, de bonis propriis, with the 
amount thus received. He may do this, or proceed against him as executor or 
administrator, at his election. But whenever an executor or administrator, in his 
representative character, lawfully receives money or property, he may be compelled 
to respond to the party entitled, in that character; and shall not be permitted to 
throw it off after he has received the money, in order to defeat the plaintiff’s 
action. Ibid. 

6. Letters testamentary to the estate of Edward Coursault, a merchant, who had died at 
Baltimore, were granted to Gabriel Paul, one of the executors named in ‘the will. 
The other Executor, Aglae Coursault, the wife of Edward Coursault, did not qualify 
as executrix, nor did she renounce the execution of the will. Afterwards, on the 
application of Aglae Coursault, stating she was executrix of Edward Coursault, 
accompanied with a power of attorney, given to her by Gabriel Paul, the qualified 





INDEX. 647 


EXECUTORS AND ADMINISTRATORS. 

executor, who had removed to Missouri, the commissioners under the treaty of in- 
demnity with France, awarded to the estate of Edward Coursault a sum of money, 
for the seizure and confiscation of the Good Friends and cargo, hy the French 
government. During the pendency of the claim before the commissioners, Aglae 
Coursault died; and the letters of administration, with the will annexed, were, on 
the oath of Thomas Dunlap that the widow and executrix of Edward Coursault 
was dead, granted by the Orphans Court of the county of Washington, in the Dis- 
trict of Columbia, to the plaintiff in error, Elias Kane, a resident in Washington. 
The sum awarded by the commissioners was paid to Elias Kane, by the government 
of the United States. Gabriel Paul, the executor of Edward Coursault, brought an 
action against Elias Kane, for the money paid to him. Held: That he was entitled 
to recover the same. The letters testamentary granted in Maryland, entitled the 
executor of Edward Coursault to recover, without his having the letters of adminis- 
tration granted by the Orphans Court of Washington repealed or revoked. Kane, 
Adm. vs. Paul, Executor of Coursault, 33. 

7. At common law, the appointment of an executor vests the whole personal estate in 
the person appointed executor, which he holds as trustee for the purposes of the will, 
and he holds the legal title in all the chattels of the testator; and, for the purpose 
of administering them, is as much the proprietor of them as was the testator. The 
ordinary cannot transfer those chattels to any other person, by granting administra- 
tion of them. Ibid. 

8. The act of Congress of the 24th June, 1812, gives to an executor or administrator, 
appointed in any state of the United States, or in the territories, a right to recover 
from any individual in the District of Columbia effects or money belonging to 
the testator or the intestate, in whatever way the same may have been received ; if 
the law does not permit him to retain it on account of some relations borne to the 
testator or to his executor, which defeats the rights of the executor or administrator: 
and letters testamentary or letters of administration obtained in either of the states 
or territories of the Union, give a right to the person having them to receive and 
give discharges for such assets, without suit, which may be in the hands of any per- 
son within the District of Columbia. ‘The right to receive from the government of 
the United States, either in the District of Columbia, or in the state where letters 
have been granted, any sum of money which the government may owe to the testa- 
tor or intestate at the time of his death, or which may become due thereafter, or 
which may accrue to the government as trustee for a testator or intestate, in any way 
or at any time, is given by that act. A bona fide payment of a debt to the adminis- 
trator, which was due to the estate, is a legal discharge to the debtor; whether the 
administration be void or voidable. Ibid. 

9. The certificate of the Register of Wills, annexed to the proceedings of the Orphans 
Court of Maryland, giving letters testamentary to the executor, showed that the will 
had been proved, and that the letters testamentary had been granted. This is proof 
that the person holding the letters testamentary is executor, as far as the law requires 
it to be proved, in an action of assumpsit upon a cause of action which arose in the 
time of the testator or of the executor. On the plea of the general issue in such an 
action, and even in a case where that plea raises the question of right or title in the 
executor, the certificate of probate and qualification meets the requisition. A judi- 
cial examination into their validity can only be gone into upon a plea in abatement, 
after oyer has been craved and granted; and then, upon issue joined, the plaintiff’s 
title, as executor or administrator, may be disputed, by showing any of those causes 
which make the grant void ab initio, or that the administration had been revoked. 
Ibid. 

10. The declaration in an action by an executor for the recovery of money received by the 
defendant after the decease of the testator, may be in the name of the plaintiff, as 
executor, or in his own name, without stating that he is executor. The distinction 
is, that when an executor sues on a cause of action which occurred in the lifetime 
of his testator, he must declare in the detinet, that is, in his representative capacity 
only; but when the cause of action accrues after the death of the testator, if the 
money when recovered will be assets, the executor may declare in his representative 
character, or in his own name. Ibid. 

FACTOR. 

1. In the case of a factor who sells the goods of his principal in his own name, upon a 

credit, and dies before the money is received, if it is afterwards paid to the adminis- 
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trator in his representative character, the creditor would be entitled to consider it as 
assets in his hands; and to charge him in the same character in which he received 
it. The debtor, that is to say, the party who purchased from the factor without 
any knowledge of the true owner, and who paid the money to the administrator 
under the belief that the goods belonged to the factor, is unquestionably discharged 
by this payment; yet he cannot be discharged unless he pays it to one lawfully au- 
thorized to receive it, except only in his representative character. De Valengin’s 
Administrator vs. Duffy, 282. 


2. An action was instituted against the consignees of two hundred bales of cotton, 


shipped by the direction of the owner to Liverpool, on which the owner had re- 
ceived an advance by an acceptance of his bills on New York; which acceptance 
was paid by bills drawn on the consignees of the cotton in Liverpool. Some 
time after the shipment of the cotton, the owner wrote to the consignees in Liver- 
pool, expressing his “wishes” that the cotton should not be sold until they should 
hear further from him. In answer to this letter, the consignees say, “ Your wishes 
in respect to the cotton are noted accordingly.” No other provision than from the 
sale of the cotton for the payment of the advance, was made by the consignor, 
when the same was shipped; and no instructions for its reservation from the sale 
were given when the shipment was made. Immediately after the acceptance of the 
bill drawn against the cotton, on the consignees in Liverpool, they sold the same 
for a profit of about ten per cent. on the shipment. Cotton rose in price in Liver- 
pool to more than fifty per cent. profit on the invoice, between the acceptance of 
the bill of exchange, and the arrival of the same at maturity. The shipper insti- 
tuted an action against the consignees for the recovery of the difference between the 
actual sales and the sum the same would have brought had it been sold at. the sub- 
sequent high prices at Liverpool. Brown vs. M‘Gran, 479. 


3. There can be no reasonable doubt that in particular circumstances, a wish expressed 


by a consignor to a factor may amount to a positive command, Ibid. 


4. In the case of a simple consignment of goods, without any interest in the consignee, 


or any advance or liability incurred on account thereof, the wishes of the consignor 
may fairly be presumed to be orders; and the “ noting the wishes accordingly,” by 
the consignees, an assent to follow them. But very different considerations might 
apply where the consignee should be one clothed with a special interest and a spe- 
cial property, founded upon advances and liabilities. Ibid. 


5. Whenever a consignment is made toa factor for sale, the consignor has a right, 


generally, to control the sale thereof according to his own pleasure, from time to 
time, if no advances have been made, or liabilities incurred, on account thereof; 
and the factor is bound to obey his orders. ‘This arises from the ordinary relation 
of principal and agent. If, however, the factor makes advances, or incurs liabili- 
ties on account of the consignment, by which he acquires a special property in the 
goods, then the factor has a right to sell so much of the consignment as may be 
necessary to reimburse such advances, or meet such liabilities; unless there is some 
agreement between himself and the consignor which contracts or varies this right. 


Ibid. 


6. If, contemporaneous with the consignment and advances or liabilities, there are orders 


given by the consignor, which are assented to by the factor, that the goods shall 
not be sold before a fixed time, in such a case the consignment is presumed to be 
received subject to such order; and the factor is not at liberty to sell the goods to 
reimburse his advances, until after that time has elapsed. So when orders are 
given not to sell below a fixed price; unless the consignor shall, after due notice 
and request, refuse to provide other means to reimburse the factor. In no case will 
the factor be at liberty to sell the consignment, contrary to the orders of the con- 
signor, although he has made advances or incurred liabilities thereon; if the con- 
signor stands ready and offers to reimburse and discharge such advances and liabili- 
ties. Ibid. 


7. When the consignment is made generally, without any specific orders as to the time 


and mode of sales, and the factor makes advances or incurs liabilities on the footing 
of such consignment, the legal presumption is, that the factor is intended to be 
clothed with the ordinary rights of factors, to sell, in the exercise of a sound dis- 
cretion, at such time and in such manner as the usage of trade and his general duty 
require, and to reimburse himself for his liabilities, out of the proceeds of the sale: 
and the consignor has no right, by any subsequent orders, given after advances have 
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FACTOR. 
been made, or liabilities incurred by the factor, to suspend or control. this right of 
sale ; except so far as respects the surplus of the consignment not necessary for the 
reimbursement of such advances or liabilities. Ibid. 

8. If a sale of cotton in Liverpool, by a factor, has been made on a particular day, tor- 
tiously, and against the orders of the owner, the owner has a right to claim damages 
for the value of the cotton on the day the sale was made, as for a tortious conver- 
sion. If the sale of the cotton by the factor was authorized on a subsequent day, 
and the cotton had been sold against orders, before that day, the damages to which 
the owner would be entitled would be regulated by the price of cotton on that day. 
But the rate of damages should not be obtained from the prices of cotton at any 
time between the day when the cotton was sold, against the orders of the owner, 
and the day on which the sale was authorized by him. Ibid. 

FLORIDA LAND CLAIMS. 

1. A grant of land by Estrada, the Governor of East Florida, was made on the Ist of 
August, 1815, to Elizabeth Wiggins, on her petition, stating, that “ owing to the 
diminution of trade, she will have to devote herself to the pursuits of the country.” 
The grant was made for the quantity of land apportioned by the regulations of 
East Florida, to the number of the family of the grantee. It was regularly sur- 
veyed by the surveyor general, according to the petition and grant. No settlement 
or improvement was ever made by the grantee, or by any one acting for her on the 
property. In 1831, Elizabeth Wiggins presented a petition to the Superior Court 
of East Florida, praying for a confirmation of the grant; and in July, 1838, the 
Court gave a decree in favour of the claimant. On an appeal to the Supreme 
Court of the United States, the decree of the Superior Court of East Florida was 
reyersed. ‘The Court held, that by the regulations established on the 25th Novem- 
ber, 1818, by Governor Coppinger, the grant had become void, because of the non- 
improvement, and the neglect to settle the land granted. The United States vs. 
Elizabeth Wiggins, 334. 

2. The existence of a foreign law, especially when unwritten, is a fact to be proved like 
any other fact, by appropriate evidence. Ibid. 

3. A copy of a decree by the governor of East Florida, granting land to a petitioner 
while Spain had possession of the territory, certified by the secretary of the govern- 
ment to have been faithfully made from the original in the secretary’s office, is evi- 
dence in the Courts of the United States. By the laws of Spain, prevailing in the 
province at that time, the secretary was the proper officer to give copies; and the 
law trusted him for this particular purpose, so far as he acted under its authority. 
The original was confined to the public office. Ibid. 

4. The eighth article of the Florida treaty stipulates that, “grants of land made by 
Spain in Florida, after the 24th of January, 1818, shall be ratified and confirmed 
to the persons in possession of the land, to the same extent that the same grants 
would be valid if the government of the territory had remained under the domi- 
nion of Spain.” The government of the United States may take advantage of the 
non-performance of the conditions prescribed by the law relative to grants of land ; 
if the treaty does not provide for the omission. Ibid. 

5. In the cases of Arredondo, 6 Peters, 691, and Percheman, 7 Peters, 51, it was held, 
that the words in the Florida treaty, “ shall be ratified and confirmed ;” in reference 
to perfect titles, should be construed, “are” ratified and confirmed. The object of 
the Court, in these cases was to exempt them from the operation of the eighth article, 
for that they were perfect titles by the laws of Spain when the treaty was made; 
and that when the soil and sovereignty of Florida were ceded by the second article, 
private rights of property were, by implication, protected. By the law of nations, 
the rights to property are secured when territories are ceded; and to reconcile the 
eighth article of the treaty with the law of nations, the Spanish side of the article 
was referred to in aid of the American side. The Court held, that perfect titles, 
“stood confirmed” by the treaty; and must be so recognised by the United States, 
in our Courts. Ibid. 

6. Perfect titles to lands, made by Spain in the territory of Florida before the 24th 
January, 1818, are intrinsically valid, and exempt from the provision of the eighth 
article of the treaty; and they need no sanction from the legislative or judicial de- 
partments of the United States. bid. 

7. The eighth article of the Florida treaty was intended to apply to claims to land 
whose validity depended on the performance of conditions, in consideration of 
which the concessions had been made; and which must have been performed be- 
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FLORIDA LAND CLAIMS. 
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fore Spain was bound to perfect the titles. The United States were bound after 
the cession of the country, to the same extent that Spain had been bound before 
the ratification of the treaty, to perfect them by legislation and adjudication. bid. 


8. A grant of land by the government of Florida, made before the cession of Florida 














to the United States by Spain, confirmed: every point involved in the case having 
been conclusively settled by the Court in their former adjudications in similar cases, 
The United States vs. Waterman, 478. 


FRAUD. 
1, If there be any one ground upgn which a Court of Equity affords relief, it is an alle- 











gation of fraud, proved or admitted. Atkins vs. Dick and Company, 114. 


2. Courts of Equity will permit independent agreements which go to show a deed on its 























face absolute, was intended only as a mortgage, to be set up against the express 
terms of the deed, only on the ground of fraud. Considering it a fraudulent attempt 
in the mortgagee, contrary to his own express agreement, to convert a mortgage 
into an absolute deed. And it is equally a fraud on the part of a debtor, to attempt 
to convert his contract as principal, into that of a surety only. Sprigg vs. The 
Bank of Mount Pleasant, 201. 


HABEAS CORPUS. 
Holmes vs. Jennison, Governor of the state of Vermont, et al. 540. 


HEADS OF THE DEPARTMENTS OF THE GOVERNMENT OF THE 

















UNITED STATES. 


1, On the 3d of March, 1837, Congress passed an act giving to the widow of any officer 




































































whe had died in the naval service of the United States authority to receive, out of 
the navy pension fund, half the monthly pay to which the deceased officer would 
have been entitled under the acts regulating the pay in the navy, in force on the 
Ist day of January, 1835. On the same day, a resolution was adopted by Con- 
gress, giving to Mrs. Decatur, widow of Captain Stephen Decatur, a pension for five 
years, out of the navy pension fund, and ir conformity with the act of 30th June, 
1834, and the arrearages of the half-pay of a post captain, from the death of Com- 
modore Decatur, to the 30th June, 1834; the arrearages to be vested in trust for 
her by the Secretary of the Treasury. The pension and arrearages, under the act 
of 3d March, 1837, were paid to Mrs. Decatur, on her application to Mr. Dickerson, 
the Secretary of the Navy; under a protest by her, that by receiving the same she 
did not prejudice her claim under the resolution of the same date. She applied to 
the Secretary of the Navy, for the pension and arrears, under the resolution ; which 
were refused by him. Afterwards, she applied to Mr. Paulding, who succeeded Mr. 
Dickerson as Secretary of the Navy, for the pension and arrears, which were refused 
by him. The Circuit Court of the county of Washington, in the District of Co- 
lumbia, refused to grant a mandamus to the Secretary of the Navy, commanding 
him to pay the arrears, and to allow the pension under the resolution of March 3d, 
1837. Held, that the judgment of the Circuit Court was correct. Decatur vs, 
Paulding, Secretary of the Navy, 497. 


2. In the cas@ of Kendall vs. The United States, 12 Peters, 527, it was decided by the 














Supreme Court that the Circuit Court for Washington county, for the District of 
Columbia, has the power to issue a mandamus to an officer of the federal govern- 
ment, commanding him to do a ministerial act. Ibid. 


3. In general, the official duties of the head of one of the executive departments, whether 



































imposed by act of Congress or by resolution, are not mere ministerial duties. The 
head of an executive department of the government, in the administration of the 
various and important concerns of his office, is continually required to exercise judg- 
ment and discretion. He must exercise his judgment in expounding the laws and 
resolutions of Congress, under which he is from time to time required to act. If he 
doubts, he has a right to call on the Attorney General to assist him with his counsel ; 
and it would be difficult to imagine why a legal adviser was provided by law for the 
heads of departments, as well as for the President, unless their duties were regarded 
as executive, in which judgment and discretion were to be exercised. Ibid. 


4. If a suit should come before the Supreme Court which involved the construction of 























any of the laws imposing duties on the heads of the executive departments, the 
Court certainly would not be bound to adopt the construction given by the head of 
a department. And if they supposed his decision to be wrong, they would, of 
course, so pronounce their judgment. But the judgment of the Court upon the 
construction of a law, must be given in a case in which they have jurisdiction, and 
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HEADS OF THE DEPARTMENTS OF THE GOVERNMENT OF THE 
UNITED STATES. 

in which it is their duty to interpret the act of Congress, in order to ascertain the 

rights of the parties in the cause before them. The Court could not entertain an 

appeal from the decision of one of the secretaries, nor revise his judgment in any 

case where the law authorized him to exercise his discretion or judgment. Norcan 

it, by mandamus, act directly upon the officer, or guide and control his judgment 

or discretion in the matters committed to his care in the ordinary discharge of his 

official duties. The interference of the Court with the performance of the ordinary 

duties of the executive departments of the government, would be productive of no- 

thing but mischief; and this power was never intended to be given to them. Ibid. 

5. The principles stated and decided in the case of Kendall vs. The United States, 12 

Peters, 610 and 614, relative to the exercise of jurisdiction’ by the Circuit Court of 

the District of Columbia, where the acts of officers of the executive departments of 

the United States may be inquired into for the purpose of directing a mandamus to 
such officers, affirmed. Ibid. 


ILLEGITIMACY. 
Local Law, 5—7. 


INDIAN TITLE. 
North Carolina Land Titles, 1, 2. 


INJUNCTION. 

1. A bill for an injunction was filed, alleging that the parties who had obtained a judg- 
ment at law for the amount of a bill of exchange, of which the complainant was 
endorser, had, before the suit was instituted, obtained payment of the bill from a 
subsequent endorser, out of the funds of the drawer of the bill, obtained by the sub- 
sequent endorser from one of the drawers. It was held, that it was not necessary 
to make the subsequent endorser, who was alleged to have made the payment, a 
party to the injunction bill. Atkins vs. Dick and Company, 114. 

2. In such a bill, an allegation that the amount due on the bill of exchange was paid, is 
suMCIeNt ; Without stating the valuo or nature of the effects out of which the pay- ; 
ment was made. Ibid. 

INSOLVENT LAWS OF STATES OF THE UNITED STATES, 

The constitutional and legal rights of a citizen of the United States, to sue in the Cir- 
cuit Courts of the United States, do not permit an act of insolvency, completely 
executed under the authority of a state, to be a good bar against a recovery upon a 
contract made in another state. Suydam et al. vs. Broadnag, 67. 

INSURANCE. 

1 Insurance was made, to the amount of eight thousand dollars, on the ship Paragon, 
for one year. The policy contained the usual risks, and, among others, that of 
the perils of the sea. The assured claimed for a loss by collision with another 
vessel, without any fault of the master or crew of the Paragon; and also insisted 
on a general average and contribution. ‘The Paragon was in part insured; and in 
November, 1836, in the year during which the policy was in operation, she sailed 
from Hamburgh, in ballast, for Gottenburgh, for a cargo of iron for the United States, 
While proceeding down the Elbe, with a pilot on board, she came in contact with 
a galliot, and sunk her, She lost her bowsprit, jib-boom, and anchor, and was 
otherwise damaged, and put into Cuxhaven, a port at the mouth of the Elbe, and in 
the jurisdiction of Hamburgh. The captain of the galliot libelled the Paragon, 
alleging that the loss of his vessel was caused by the carelessness or fault of those 
on board the Paragon. Upon the hearing of the cause, the Court decided that the 
collision was not the result of the fault or carelessness of either side; and that, 
therefore, according to the marine law of Hamburgh, the loss was a general average 
loss, and to be borne equally by both parties; that is, that the Paragon was to bear 
one-half of the expense of her own repairs, and to pay one-half of the value of the 
galliot ; and that the galliot was to bear the loss of the half of her own value, and 
to pay one-half of the repairs of the Paragon. The result of this decree was, that 
the Paragon was to pay two thousand six hundred dollars, being one-half of the 
value of the galliot, (three thousand dollars,) after deducting one-half of her own 
repairs, being four hundred dollars. The owners of the Paragon, having no funds 
in Hamburgh, the captain was obliged to raise the money on bottomry. There being 
no cargo on board the Paragon, and no freight earned, the Paragon was obliged to 
bear the whole loss. Held, that the assured were entitled to recover. Peters vs. 
The Warren Insurance Company, 99. . 
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INSURANCE. 

2. A loss by collision, without any fault on either side, is a loss by the perils of the sea, 
within the protection of the policy of insurance. So far as the injury and repairs 
done to the Paragon itself extend, the underwriters are liable for all damages. Ibid. 

3. The rule, that underwriters are liable only for losses arising from the proximate cause 
of the loss, and not for losses arising from a remote cause, not immediately con- 
nected with the peril, is correct, when it is understood and applied in its true sense; 
and as such, it has been repeatedly recognised in the Supreme Court. Ibid. 

4, The law of insuranice, as a practical science, does not indulge in niceties. It seeks to 
administer justice according to the fair interpretation of the intention of the parties ; 
and deems that to be a loss within the policy which is a natural and necessary con- 
sequence of the peril insured against. bid. 

5. If there be any commercial contract which more than any other requires the applica- 
tion of sound common sense and practical reasoning in the exposition of it, and in 
the uniformity of the application of rules to it, it is certainly a policy of insurance. 
Ibid. 

6. It has been held by learned foreign writers on the law of insurance, that whenever 
the thing insured becomes by law directly chargeable with any expense, contribu- 
tion, or loss, in consequence of a particular peril; the law treats the peril, for all 
practical purposes, as the proximate cause of such expense, contribution, or loss. 
This they hold, upon the general principles of law, applicable to the contract of 
insurance. In the opinion of the Supreme Court, this is the just sense and true 
interpretation of the contract. hid. 

7. In all foreign voyages, the underwriters, necessarily, have it in contemplation that the 
vessel insured must, or at least may be, subjected to the operation of the laws of the 
foreign ports which are visited. Those very laws may in some cases impose bur- 
dens, and in some cases give benefits, different from our laws; and yet there are 
cases under policies of insurance, where it is admitted the foreign law will govern 
the rights of the parties, and not the domestic law. Such is the known case of 
general average, settled in a foreign port according to the local law; although it 
may differ from our own law. Ibid. 

JAIL LIMITS. 
Construction of statutes of the United States, 1—3. 


JUDGMENT. 

1. Where a deed of trust was executed to secure the payment of certain notes, and a 
judgment obtained on the notes, the judgment did not operate as an extinguishment 
of the right of the holders of the note to call for the execution of the trust; although 
the act of limitations might apply to the judgment. The Bank of the Metropolis 
vs. Guttschlick, 19. 

2. Practice. 


JURISDICTION. 

1. The artificial being, a corporation aggregate, is not, as such,a citizen of the United 
States, yet the Courts of the United States will look beyond the mere corporate 
character, to the individuals of whom it is composed ; and if they were citizens of a 
different state from the party sued, they are competent to sue in the Courts of the 
United States; but all the corporators must be citizens of a different state from the 
party sued. The same principle applies to the individuals composing a corporation 
aggregate, when standing in the attitude of defendants, which does when they are 
in that of plaintiffs. The Commercial and Railroad Bank of Vicksburg vs. 
Slocomb et al. 60. 

2. The act of Congress, passed February 28th, 1839, entitled “an act in amendment of 
the acts respecting the judicial system of the United States,” did not contemplate a 
change in the jurisdiction of the Courts of the United States, as it regards the 
character of the parties as prescribed by the Judiciary Act of 1789, as that act has 
been expounded by the Supreme Court of the United States: which is, that each 
of the plaintiffs must be capable of suing, and each of the defendants capable of 
being sued. Ibid. 

3. The eleventh section of the act to establish the Judicial Courts of the United States, 
carries out the constitutional right of a citizen of one state to suea citizen of 
another state in the Circuit Courts of the United States; and gives to the Circuit 
Courts “ original cognisance concurrent with the Courts of the several states, of all 
suits of a civil nature, at common law and in equity.” It was certainly intended to 
give to suitors, having a right to sue in the Circuit Court, remedies, co-extensive 
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JURISDICTION. 


with that right. These remedies would not be so, if any proceedings under an act 
of state legislation, to which the plaintiff was not a party, exempting a person of 
such state from suit, could be pleaded to abate a suit in the Circuit Court. Suy- 
dam and Boyd vs. Broadnaz et al. Admin. of Newton, 67. 


4. An action was brought by foreign attachment, in the Court of Common Pleas of 


Warren county, Pennsylvania, in the name of a citizen of Pennsylvania, for the 
use of the Lumberman’s Bank at Warren Pennsylvania, against a citizen of New 
York. The suit was on a note given by the defendant to the plaintiff, to be paid 
“in the office notes of the Lumberman’s Bank at Warren.” Some of the stock- 
holders of the Lumberman’s Bank at Warren were citizens of the state of New 
York. The defendant appeared to the action, by counsel, and having given bond 
with surety to the Court of Common Pleas, removed the cause to the Circuit Court 
of the United States for the Western District of Pennsylvania. A motion was 
made in the Circuit Court to remand the cause to the Court of Common Pleas of 
Warren county, the Circuit Court having no jurisdiction of the cause, on the 
ground that the real party in the suit was the Lumberman’s Bank at Warren, an 
aggregate corporation, some of the stockholders of the bank being citizens of the 
state of New York. It was held, that the Circuit Court had jurisdiction of the 
case. Irvine, for the use of the Lumberman’s Bank at Warren. vs. Lowry, 293. 


5. The decisions of the Supreme Court have been uniform, and as declared at the present 


term in the case of The Commercial and Railroad Bank of Vicksburg vs. Slocomb 
et al., that the Courts of the United States cannot exercise jurisdiction when some 
of the stockholders in a corporation established in one state are citizens of another 
state, of which the party sued by the corporation is a citizen. Ibid. 


6. Action of ejectment in the state Court of Alabama, for a lot of ground in the city of 


Mobile. The plaintiff claimed the title to the lot under an act of Congress, and the 
decision of the state Court was against the right and title so set up and claimed, A 
writ of error was prosecuted to the Supreme Court of Alabama.: It was held that 
this case was embraced by the twenty-fifth section of the Judiciary Act of 1789, 
which gives this Court jurisdiction to revise the judgment of the state Court in 
such cases. Lessee of Pollard’s heirs vs. Kibbe, 353. 


7. In the state of Vermont, George Holmes was confined under a warrant, issued by the 


governor of that state, directing the sheriff of the county of Washington to “ convey 
and deliver him to William Brown, the agent of Canada, or to such person or per- 
sons as, by the laws of said province, may be authorized to receive the same, at 
some convenient place on the confines of this state, and of the said province of 
Lower Canada; to the end that the said George Holmes may be thence conveyed 
to the district of Quebec, and be there dealt with as to law and justice appertains.” 
The warrant stated that George Holmes was in the custody of the sheriff, by reason 
of a charge of felony, sustained by indictment found by the grand jurors of the 
district of Quebec, in the province of Lower Canada; and that the said George 
Holmes, on the 31st day of January, 1838, at the’ parish of St, Louis of Kamou- 
raska, in the said district, did feloniously kill and murder one Louis Paschal 
Achille Tache; “and whereas the said George Holmes not being a citizen of the 
state of Vermont, but a citizen of the said province of Lower Canada, and the offence 
whereof he stands charged as aforesaid, having been committed within the jurisdiction 
of the said province, it is fit and expedient, that he the said George, be made amenable 
to the laws of the said province, for the offence aforesaid.” A writ of habeas corpus 
was, on the petition of George Holmes, issued by the Supreme Court of Vermont; 
and on the return thereof by the sheriff, stating the warrant of the governor to be 
the cause of his detention, he was remanded by the Court. George Holmes prose- 
cuted a writ of error to the Supreme Court of the United States. The writ of 
error was dismissed, the Court being equally divided on the question, whether the 
Supreme Court had jurisdiction of this case. Holmes vs. Jennison, Governor of 
the State of Vermont, and others, 540. 


LAND TITLES. : 
1. North Carolina land titles, : 
2. Construction of statutes of the United States, 4—7. 


LANDLORD AND TENANT. ; 
1. It is a general rule that a tenant shall not dispute his landlord’s title; but this rule is 


subject to certain exceptions. If a tenant disclaims the tenure, and claims the fee 
in his own right, of which the landlord has notice, the relation of landlord and tenant 
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LANDLORD AND TENANT. 
is put an end to, and the tenant becomes a trespasser; and he is liable to be turned 
out of possession, though the period of his lease is not expired. Walden and 
others vs. Bodley and others, 156. 
2. The same relation as that of landlord and tenant subsists between a trustee and a 
cestui que trust, as it regards the title. Ibid.- 
LEAD MINES OF THE UNITED STATES. 
Public Lands of the United States. 
LEASE. 


The legal understanding of a lease for years, is a contract for the possession and profits of 
lands for a determinate period, with the recompense of rent. It is not necessary 
that the rent should be in money; if reserved in kind, it is rent, in contemplation of 
law. The United States vs. Gratiot et al. 526. 

LIMITATION OF ACTIONS. 

1, An action was instituted by the Bank of Alexandria, in the county of Alexandria, 
against the defendants, residents in the county of Washington, in the same district, 
for money loaned. The suit was brought in the county of Washington. The 
defendants pleaded the statute of limitations of Maryland, which prevails in that 
part of the District of Columbia, and which limits such actions to three years, from 
the date of the contract. The plaintiff replied, that he was “ beyond seas ;” claim- 
ing the benefit of the exception in the statute in favour of persons “beyond seas.” 
The Bank of Alexandria vs. Dyer, 141. 

2. The words “beyond seas,” in the statute of limitations of Maryland, are manifestly 
borrowed from the English statute of limitations of James I., ch. 21; and it has 
always been held that they ought not to be interpreted according to their literal 
meaning; but ought to be construed as equivalent to the words, “ without the juris- 
diction of the state.” According to this interpretation, a person residing in another 
state of the Union was “ beyond seas,” within the meaning of the act of Assembly ; 
and therefore excepted from its operation, until he should come within the limits of 
Maryland. This statute is in force in Washington county, in the District of Colum- 
bia ; and this Court will give it the same construction it has received in the Courts 
of Maryland. Ibid. 

3. The counties of Washington and Alexandria, together, constitute the territory of Co- 
lumbia, and are united under one territorial government. ‘They have been formed 
by the acts of Congress into one separate political community ; and the counties 
which constitute it resemble different counties in the same state; and do not stand 
towards one another in the relation of distinct and separate governments. Resi- 
dents of the county of Alexandria were not “beyond seas,” in respect to the county 
of Washington. Ibid. 

LOCAL LAW. 


1, Louisiana. A paper was executed by R. R. K., of the city of New Orleans, stating 
that the grantor, for, and in consideration of, a certain lot or parcel of land, (describ- 
ing it,) conveyed and transferred to J. B. and 8. B. all his right, title, and interest 
in a certain tract or parcel of land, (describing it,) hereby warranting and defending 
unto the said J. B. and 8. B.all his right and title in the same, and unto all persons 
claiming under them. The paper, called under the laws of Louisiana, “An Act of 
Sale,” was signed by R. R. K,, J.B., 8. B., and a notary of New Orleans; and was 
deposited in the office of the notary. This was not “an exchange,” according to 
the laws of Louisiana; and J. B. and 8, B. did not, by accepting the transfer of the 
property made by the same, and signing the paper, incur the two obligations im- 
posed on all vendors by the Civil Code—that of delivering, and that of warranting, 
the lot of ground sold to R. R. K.—and did not thereby become liable for the value 
of the property stated in the said “Act of Sale” to have been given for the property 
conveyed thereby. Preston, Executor of Brown, vs. Keene, 133. 

2. “Exchange,” according to the Civil Code of Louisiana, imports a reciprocal contract; 
which, by article 1758 of that Code, is declared to be a contract where the parties 
expressly enter into mutual agreements. Ibid. 

3. An exchange is an executed contract: it operates, per se, as a reciprocal conveyance 
of the thing given, and of the thing received. The thing given or taken in exchange 
must be specific, and so distinguishable from all things of the like kind as to be 
clearly known and identified. Under the Civil Code of Louisiana, the exchanger 
who is evicted, has a choice either to sue for damages, or for the thing he gave in 
exchange. But he must first be evicted, before his cause of action can accrue. Ibid. 
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LOCAL LAW. 
4. Maryland. Construction of the act of the legislature of Maryland, passed December 


session, 1825, entitled, “An Act relating to Illegitimate Children,” which provides 
that “the illegitimate child or children of any female, and the issue of any such 
child or children,” are declared capable in law “to take and inherit both real and 
personal estate from their mother and from each other, and from the descendants of 
each other, as the case may be, in like manner as if born in lawful wedlock.” Les- 
see of Brewer vs. Blougher, 178. 


5. J. S., who had several children, who were the children of an incestuous ‘connection, 


conveyed a tract of land in the state of Maryland to one of those children. The 
grantee died intestate and without issue, seized in fee of the land. ‘Two brothers 
and one sister of this incestuous intercourse survived him. Held: that under the 
act of Maryland, “relating to Illegitimate Children,” they inherited the estate of. 
their deceased brother. Ibid. 


6. It is undoubtedly the duty of the Court to ascertain the meaning of the legislature 


from the words used in the statute, and the subject matter to which it relates; and 
to restrain its operation within narrower limits than its words import, if the Court 
are satisfied that the literal meaning of its language would extend to cases which 
the legislature never designed to include in it. According to the principles of the 
common law, an illegitimate child is filius nullius, and can have no father known to 
the law: and when the legislature speaks, in general terms, of children of that de- 
scription, without making any exceptions, the Court is bound to suppose they design 
to include the whole class. Ibid. 


LOUISIANA. 
Construction of Statutes of the United States, 4—7, 
MANDAMUS. 
1. Heads of Departments of the Government of the United States. 
2. On the 3d of March, 1837, Congress passed an act giving to the widow of any officer 


who had died in the naval service of the United States authority to receive, out of 
the navy pension fund, half the monthly pay to which the deceased officer would 
have been entitled under the acts regulating the pay in the navy, in force on the Ist 
day of January, 1835, On the same day, a resolution was adopted by Congress, 
giving to Mrs. Decatur, widow of Captain Stephen Decatur, a pension for five years, 
out of the navy pension fund, and in conformity with the act of 30th June, 1834, 
and the arrearages of the half-pay of a post captain, from the death of Commodore 
Decatur to the 30th June, 1834; the arrearages to be vested in trust for her by the 
Secretary of the Treasury. The pension and arrearages, under the act of 3d March, 
1837, were paid to Mrs. Decatur on her application to Mr. Dickerson, the Secretary 
of the Navy, under a protest by her, that by receiving the same she did not prejudice 
her claim under the resolution of the same date. She applied to the Secretary of 
the Navy for the pension and arrears, under the resolution, which were refused by 
him. Afterwards, she applied to Mr. Paulding, who succeeded Mr. Dickerson as 
Secretary of the Navy, for the pension and arrears, which were refused by him. 
The Circuit Court of the county of Washington, in the District of Columbia, 
refused to grant a mandamus to the Secretary of the Navy, commanding him to 
pay the arrears, and to allow the pension under the resolution of March 3d, 1837. 
Held: that the judgment of the Circuit Court was correct. Decatur vs. Paulding, 
Secretary of the Navy, 497. 


3. In the case of Kendall vs. The United States, 12 Peters, 524, it was decided by the 


Supreme Court, that the Circuit Court for Washington county, in the District of 
Columbia, has the power to issue a mandamus to an officer of the federal govern- 
ment, commanding him to do a ministerial act. Ibid. 


MANDATE OF THE SUPREME COURT. 
The mandate of the Supreme Court to the Circuit Court must be its guide in executing 





the judgment or decree on which it issued. The mandate is the judgment of the 
Supreme Court transmitted to the Circuit Court; and where the direction con- 
tained in it is precise and unambiguous, it is the duty of the Circuit Court to carry 
it into execution, and not to look elsewhere for authority to change its meaning. 
But when the Circuit Court are referred to testimony to ascertain the amount to be 
decreed, and are authorized to take more evidence on the point, it may sometimes 
happen that there will be some uncertainty and ambiguity in the mandate; and in 
such a case the Court below have, unquestionably, the right to resort to the opinion 
of the Supreme Court, delivered at the time of the decree, in order to assist them 
in expounding it. West and others vs. Brashear, 51. 
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MARSHAL AND SHERIFF’S SALES. 

1. A sale of land by the sheriff, under the laws of Maryland, seized under a fieri facias, 
transfers the legal estate to the vendee by operation of law, and does not require a 
sheriff’s deed to give it validity. But as sheriff’s sales of lands are within the 
statute of frauds, some memorandum in writing of the sales is required to be made. 
It is immaterial when the return to the execution is made, provided it is before the 
recovery in an ejectment for the land sold, as the sale must be proved by written 
evidence. The sale passes the title, and the vendee takes it from the day of the 
sale. The evidence may therefore be procured before or at the trial, Remington 
vs. Linthicum, 84. 

2. If property is seized under a fieri facias, before the return day of the writ, the marshal 
may proceed to sell at any time afterwards, without any new process from the 
Court; as a special return on the fieri facias is one of the necessary modes of 
proving the sale, the marshal must be authorized to make the endorsement after the 
regular return term, in cases where the sale was made afterwards. Ibid. 

3. The return to a fieri facias, if written on the writ, should be so full as to contain 
the name of the purchaser, and the price paid for the property, or it would not be a 
sufficient memorandum of the sale, within the statute of frauds; nor can an im- 
perfect return of a sale be made complete by a reference to the private memorandum 
book kept by the marshal of his sales; as it was not a sufficient memorandum of a 
sale, within the statute. Ibid. 

MASSACHUSETTS. 

1. Boundaries of states. 

2. Chancery and chancery practice, 5—11. 

3. Supreme Court of the United States. 

NAMES. 

The law knows of but one Christian name, and the omission or insertion of the middle 
name, or of the initial letter of that name, is immaterial; and it is competent for 
the party to show that he is known as well without as with the middle name. 
Games et al. vs. Dunn’s Lessee, 322. 

NORTH CAROLINA LAND TITLES. 

1, Ejectment for forty-nine thousand acres of land in the state of North Carolina, 
claimed by the plaintiffs under a grant from the state, dated 20th July, 1796, to 
William Cathcart, founded on entries made in the office of the entry taker, in the 
county of Buncombe, in the state of North Carolina, made after the 3d of Febru- 
ary, 1795, within the limits of the county. The land lay wholly within the limits 
of the territory specially described and set forth in the fifth section of the act of 
1783, entitled an act for opening the land office of the state of North Carolina. 
The claim of the plaintiffs in the ejectment was resisted on the ground that the 
grant under which the plantifls claimed, was, at the time of its emanation, wholly 
within the territory allotted to the Cherokee Indians, and was null and void; as 
such entries and grants were prohibited by the sixth section of the act. It was 
held that the title under which the plaintiffs claim, was invalid. Lessee of Latimer 
and others vs. Poteet, 4. 

2. The Indian title being a right of occupancy, the state of North Carolina had the 
power to grant the fee in those lands, subject to this right. Ibid. 

PAROL EVIDENCE. 

1. It was equally well settled in Courts of Equity, as well as in Courts of law, as a rule 
of evidence, that parol evidence is inadmissible to contradict, or substantially vary 
the legal import of a written agreement. And this is founded on the soundest 


principles of reason and policy, as well as authority. Sprigg vs. The Bank of 
Mount Pleasant, 201. 
2. Evidence, 
PARTIES TO ACTIONS, 

1. Injunction, 

2. Specific performance, 4. 

3. Corporations, 4, 

PATENTS FOR USEFUL, INVENTIONS. 

1. On the 26th September, 1835, a second patent was granted, the original patent, 
granted in 1831, having been surrendered and cancelled on account of a defective 
specification; the second patent being for fourteen years from the date of the 
original patent. The second patent was in the precise form of the original, except 
the recital of the fact, that the former patent was cancelled “on account of a de- 
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PATENTS FOR USEFUL INVENTIONS. 


fective specification,” and the statement of the time the second patent was to begin 
to run. It was objected that the second patent should not be «admitted in 
evidence on the trial of the case, because it did not contain any recitals that the 
prerequisites of the act of Congress of 1836, authorizing the renewal of patents, 
had been complied with. Held: that this objection cannot, in point of law, be 
maintained. The patent was issued under the great seal of the United States, and 
is signed by the President, and ecountersigned by the Secretary of State. It is a 
presumption of law, that all public officers, and especially such high functionaries, 
perform their proper official duties, until the contrary is proved. Where an act is 
to be done, or patent granted upon evidence and proofs to be laid before a public 
officer, upon which he is to decide, the fact that he has done the act, in granting the 
patent, is prima facie evidence that the proofs have been regularly made, and were 
satisfactory. No other tribunal is at liberty to re-examine or controvert the suffi- 
ciency of such proofs, when the law has made the officer the proper judge of their 
sufficiency and competency. The Philadelphia and Trenton Railroad Company 
vs. Stimpson, 448, 


2. Patents for lands, equally with patents for inventions, have, in Courts of justice, 


been deemed prima facie evidenve that they have been regularly granted, whenever 
they have been produced under the great seal of the government, without any reci- 
tals or proofs that the prerequisites of the acts under which they have been issued 
have been duly observed. In cases of patents, the United States have gone one 
step further; and as the patentee is required to make oath that he is the true 
inventor, before he can obtain a patent, the patent has been deemed prima facie 
evidence that he has made the invention. Ibid. 


3. To entitle a party to examine a witness in a patent cause, the purpose of whose tes- 


timony is to disprove the right of the patentee to the invention, by showing its use 
by others prior to the patent, the provisions of the patent act of 1836, relative to 
notice, must be strictly complied with. Ibid. 


4, The conversations and declarations of a patentee, merely affirming that at some former 


period he had invented a machine, may well be objected to. But his conversations 
and declarations, stating that he had made an invention, and describing its details, 
and explaining its operations, are properly deemed an assertion of his right, at that 
time, as an inventor, to the extent of the facts and details which he then makes 
known, although not of -their existence at an anterior time. Such declarations, 
coupled with a description of the nature and objects of the invention, are to be 
deemed a part of the res geste, and they are legitimate evidence that the invention 
was then known and claimed by him; and thus its origin may be fixed, at least as 
early as that period. Ibid. 


PENAL STATUTES. 
1, Construction of Statutes. 
2. Slave trade. 
PERJURY. 
1. The defendant was indicted for perjury in falsely taking and swearing “ the owners’ 


oath, in cases where goods have been actually purchased ;” as prescribed by the 
fourth section of the supplementary collection law, of the first of March, 1823. 
The perjury was charged to have been committed in April, 1837, at the custom- 
house in New York, on the importation of certain woollen goods in the ship Sheri- 
dan. The indictment charged the defendant with having intentionally suppressed 
the true cost of the goods, with intent to defraud the United States. 2. Charging 
the perjury in swearing to the truth of the invoice produced by him at the time of 
the entry of the goods, the invoice being false, &c. It-appeared by the evidence, 
that the goods mentioned in the entry had been bought by the defendant from John 
Wood, his father, of Saddleworth, England. No witness was produced by the 
United States to prove that the value or cost of the goods was greater than that for 
which they were entered at the customhouse in New York. The evidence of this, 
offered by the prosecution was, the invoice book of John Wood, and thirty-five 
original letters from the defendant to John Wood, between 1834 and 1837, showing 
a combination between John Wood and the defendant to defraud the United States, 
by invoicing and entering goods at less than their actual cost; that this combina- 
tion comprehended the goods imported in the Sheridan; and that the goods received 
by that ship had been entered by the defendant, he knowing that they had cost more 
than the prices at which he had entered them. This evidence was objected to on 
83 
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PERJURY. 

the part of the defendant, as not competent proof to convict the defendant of the 
crime of perjury; and, that if an inference of guilt could be derived from such 
proof, it was an inference from circumstances, not sufficient, as the best legal testi- 
mony, to warrant a conviction. Held: That in order to a conviction, it was not 
necessary, on the part of the prosecution, to produce a living witness; if the jury 
should believe, from the written testimony, that the defendant made a false and cor- 
rupt oath when he entered the goods. The United States vs. Wood, 430. 

2. The cases in which a living witness to the corpus delicti of the defendant, in a prose- 
cution for perjury, may be dispensed with, are: All such where a person charged 
with a perjury by false swearing to a fact directly disproved by documentary or 
written testimony, springing from himself, with circumstances showing the corrupt 
intent : In cases were the perjury charged is contradicted by a public record, proved 
to have been well known to the defendant when he took the oath, the oath only 
being proved to have been taken: In cases where the party is charged with taking 
an oath contrary to what he must necessarily have known to be the truth; and the 
false swearing can be proved by his own letters relating to the fact sworn to, or by 
other written testimony existing and being found in the possession of the defendant, 
and which has been treated by him as containing the evidence of the fact recited 
in it. Ibid. 

3. The letters of the defendant, showing his knowledge of the actual cost of the goods 
which had been falsely entered by him, are the best evidence which can be given. 
This evidence is good under the general principle that a man’s own acts, conduct, 
and declarations, when voluntary, are always admissible in evidence against him. 
If the letters of the defendant showed that the invoice book of the vendor of the 
goods, containing an invoice of the goods enumerated in the invoice to which the 
defendant had sworn the owners’ oath, in which book the goods were priced higher 
in the sale of them to the defendant, recognised the book as containing the true 
invoice, his admission supersedes the necessity of other proof to establish the real 
price given by him for the goods; and the letters and invoice book in connection 
preponderate against the oath taken by the defendant, making « living witness to 
the corpus delicti charged in the indictment, unnecessary, bid. 

PLEAS AND PLEADING. 

1. Action on an agreement in writing, by which Guttschlick has purchased a lot of ground 
in the City of Washington, from the Bank of the Metropolis, for which he had 
paid a part of the purchase money, and given a note for the residue. By the con- 
tract, the Bank of the Metropolis, through its president and cashier, was pledged to 
convey the lot in fee simple to Guttschlick, when the whole purchase money was 
paid. The declaration in each count averred the payment of the note, and the 
failure of the bank to convey. To the three special counts in the declaration, there 
was no conclusion; to the fourth count, for money had and received, there was a 
general conclusion. It was held by the Court, that whatever might have been the 
effect of the want of a conclusion to three counts upon a special demurrer, the 
thirty-second section of the Judiciary Act of 1789, would cure the defect, if it be ad- 
mitted to be one. The Bank of the Metropolis vs. Guttschlick, 19. 

2. An allegation that a party made, accepted, endorsed, or delivered a bill of exchange 
is sufficient, although the defendant did not do either of those acts himself; pro- 
vided he authorized the doing of them. Ibid. 

3. The averment in a declaration set forth that the plaintiff had been turned out of 
possession of a lot of ground, but did not state that the eviction was by due course 
of law. The breach alleged in the count was, that the defendant had refused, on 
demand, to convey the lot. The Court held the averment of eviction to be mere 
surplusage. Ibid. 

4. The action in this case was assumpsit against the bank on a contract under the seals 
of the president and cashier. Held, that the action was well brought; and it makes 
no difference in an action of assumpsit against a corporation, whether the agent was 
appointed under the seal or not; or whether he puts his own seal to a contract 
which he makes in behalf of the corporation. Ibid. 

5. An action was brought in the Circuit Court of Mississippi, against the Commercial 
and Railroad Bank of Vicksburg, Mississippi, by parties who were citizens of 
the state of Louisiana. The defendants pleaded in abatement, by attorney, that 
they are an aggregate corporation, and that two of the stockholders resided in the 
state of Mississippi. The affidavit to the plea was sworn to by the cashier of the 
bank, before the “deputy clerk.” It was not entitled as of any term of the Court. 
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PLEAS AND PLEADINGS. 
The plaintiffs demurred to the plea. Held, that the appearance of the defendants 
in the Circuit Court, by attorney, was proper; and that if any exceptions existed 
to this form of the plea, they should have been urged to the receiving of it when it 
was offered, and are not cause of demurrer. Held, that the Circuit Court of Mis- 
sissippi had no jurisdiction of the case. The Commercial and Railroad Bank of 
Vicksburg vs. Slocomb and others, 60. 

6. Action, 2. 

POLICY OF INSURANCE. 

If there be any commercial contract, which more than any other requires the application 
of sound common sense, and practical reasoning, in the exposition of it, and in the 
uniformity of the application of rules to it, it is certainly a policy of insurance. 
Peters vs. The Warren Insurance Company, 99. 

POTOMAC COMPANY. 
Chesapeake and Ohio Canal Company. 
PRACTICE. 

1. In a scite facias to revive a judgment in ejectment, where it is stated that the term 
recovered is yet unexpired, this is sufficient. It is not required that the term as laid 
in the declaration, and that facts showing its continuance, should be stated. Lessee 
of Walden vs. Craig's heirs, 147. 

2. When the Court have given leave, on motion, to extend the term in a demise, and 
the amendment is specific, it is not necessary to interline it in the declaration. If 
leave to amend the declaration had been given generally, and the amendments had 
not been interlined, it would be different. Ibid. 

3. In Kentucky there is no law which limits a revival of judgments ; and at law, lapse 
of time can only operate by way of evidence. From lapse of time, and favourable 
circumstances, the existence of a deed may be presumed, or that an obligation has 
been discharged ; but this presumption always arises under pleadings which would 
render the facts presumed proper evidence. A demurrer to a scire facias raises only 
questions of law on the facts stated in the writ of scire facias ; no evidence is heard 
by the Court on the demurrer; and consequently there is no presumption against 
the judgment on which the writ issued, from lapse of time. Ibid. 

4. The marshal, on his return to a scire facias to revive a judgment in ejectment, stated 
that two of the defendants were dead. This return does not become matter of 
record, like the fact of service of the writ, stated in the return, and cannot be taken 
advantage of by demurrer. A plea in abatement was the proper method of taking 
advantage of the decease of those of the defendants who were deceased. On this 
plea the plaintiff could have taken issue, and have had the facts ascertained by a 
jury. Ibid. 

5. To ascire facias to revive a judgment in ejectment, it is nct necessary to make the 
executors or administrators of deceased defendants parties; the subject matter in 
dispute being land, over which they have no control. The law is well settled, that 
where a defendant in ejectment dies, the judgment must be revived against both 
his heirs and the terre tenants. Ibid. 

6. Service of process or notice, is necessary to enable a Court to exercise jurisdiction in 
a case ; and if jurisdiction be taken in a case in which there has been no process 
or notice, the proceeding is a nullity. But this is only where original jurisdiction 
is exercised; and not a decision of a collateral question, in a case where the parties 
are before the Court. Ibid. 

7. After judgment, the parties are still in Court, for all the purposes of giving effect to it. 
And in the action of ejectment, the Court having power to extend the demise 
after judgment, the defendant may be considered in Court, on a motion to amend, 
as well as on any other motion or order which may be necessary to carry into effect 
the judgment. In no correct sense is this power of amendment similar to the ex- 
ercise of an original jurisdiction between parties on whom process has not been 
served. Ibid. 

PROCESS IN THE COURTS OF THE UNITED STATES. 

1. The statute of May 19, 1828, entitled, “An act further to regulate process in the 
Courts of the United States,’ which proposes only to regulate the mode of pro- 
ceeding in civil suits, does not divest the public of any right, does not violate 
any principle of public policy, but, on the contrary, makes provision in accordance 
with the policy which the government has indicated by many acts of previous 
legislation to conform to state laws, in giving to persons imprisoned under execu- 
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PROCESS IN THE COURTS OF THE UNITED STATES. 


tion, the privilege of jail limits, embracing executions at the suit of the United 
States. The United States vs. Knight, 302. 


2. Practice, 1. 4—6, 


PROMISSORY NOTES. , 
1. Anaction was instituted in the Circuit Court of Mississippi, on a promissory note, dated 


at and payable in New York. The declaration omitted to state the place at which 
the note was payable, and that a demand of payment had been made at that place. 
The Court held, that to maintain an action against the drawer of a promissory note 
or bill of exchange, payable at a particular place, it is not necessary to aver in the 
declaration that the note, when due, was presented at the place for payment, and 
was not paid; but the place of payment is a material part in the description of the 
note, and must be set out in the declaration. Covington vs. Comstock, 43. 


2. A note to be paid “in the office notes of a bank,” is not negotiable by the usage or 


custom of merchants. Not being a promissory note by the law merchant, the 
statute of Anne, or the kindred act of assembly of Pennsy!vania, it is not negotiable 
by endorsement; and not being under seal, it is not assignable by the act of assem- 
bly of Pennsylvania on that subject, relating to bonds, No suit could be brought 
upon it, in the name of the endorser. The legal interest in the instrument continues 
in the person in whose favour it has been drawn; whatever equity another may 
have to claim the sum due on the same; and he only is the party to a suit at law 
on the instrument. Irvine, for the use of the Lumberman’s Bank at Warren, vs. 
Lowry, 293. 


3. Action on a promissory note for two thousand dollars, drawn for the purpose of being 


discounted at the Branch Bank at Mobile, payable to the cashier of the bank or 
bearer, and upon which was written an order to credit the person to whom the note 
was sent, to be by him offered for discount to the bank for the use of the drawers, 
the order being signed by all the makers of the note. The bank refused to dis- 
count the note, and it was marked with a pencil mark, in the manner in which notes 
are marked by the bank which are offered for discount. The agent of the drawers, 
to whom the note was entrusted to be offered for discount, put it into circulation, 
after endorsing it; having disposed of it for one thousand two hundred dollars, for 
his own benefit, without the knowledge of the drawers; and communicated to the 
purchaser of the note that it had been offered for discount and rejected by the bank. 
The note was afterwards given to other persons in part payment of a previous debt, 
and credit for the amount was given in the account with their debtors. The form 
of the note was that required by the bank when notes are discounted, and had not 
been used before it had been so required by the bank. The Circuit Court instructed 
the jury that the plaintiff was not entitled to recover from the drawers of the note. 
Held, that the instruction was correct. Fowler vs. Brantley e¢ al. 318. 


4, The known custom of the bank, and its ordinary modes of transacting business, in- 


cluding the prescribed forms of notes offered for discount, entered into the contract 
of those giving notes for the purpose of having them discounted at the bank ; and 
the parties to the note must be understood as having agreed to govern themselves 
by such customs and modes of doing business ; and this, whether they had actual 
knowledge of them or not: and it was the especial duty of all those dealing with 
the note to ascertain them, if unknown. This is the established doctrine of the 
Supreme Court, as laid down in Renner vs. The Bank of Columbia, 9 Wheat. ; in 
Mills vs. The Bank of the United States, 11 Wheat.; and in the Bank of Wash- 
ington vs. Triplett and Neale, 1 Peters, 32. Ibid. 


5. A note over due, or a bill dishonoured, are circumstances of suspicion, to put those 


dealing fur it afterwards on their guard ; and in whose hands it is open to the same 
defences it was in the hands of the holder, when it fell due. After maturity, such 
paper cannot be negotiated. Ibid. 


PUBLIC LANDS OF THE UNITED STATES. 
1. The United States instituted an action on a bend given by the defendants, condi- 





tioned that certain of the obligors who had taken from the agent of the United 
States, under the authority of the President of the United States, a license for 
smelting lead ore, bearing date September Ist, 1834, should fully execute and 
comply with the terms and conditions of a license for purchasing and smelting 
lead ore, at the United States’ lead mines, on the Upper Mississippi river, in the 
state of Illinois, for the period of one year. The defendants demurred to the decla- 
ration, and the question was presented to the Circuit Court of Illinois, whether the 
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PUBLIC LANDS OF THE UNITED STATES. 

President of the United States had power, under the act of Congress of 3d of 
March, 1807, to make a contract for purchasing and smelting lead ore, at the lead 
mines of the United States, on the Upper Mississippi. This question was certified 
from the Circuit, to the Supreme Court of the United States. Held, that the Pre- 
sident of the United States has power, under the act of Congress of 3d of March, 
1807, to make the contract on which this suit was instituted. The United States 
vs. Gratiot et al. 529. 

. The power over the public lands is vested in Congress by the Constitution, without 
limitation, and has been considered the foundation on which the territorial govern- 
ments rest. Ibid. 

3. The words “dispose of” the public lands, used in the Constitution of the United 
States, cannot, under the decisions of the Supreme Court, receive any other con- 
struction than that Congress has the power, in its discretion, to authorize the leasing 
of the lead mines on the public lands, in the territories of the United States. There 
can be no apprehensions of any encroachments upon state rights by the creation 
of a numerous tenantry within the borders of the states, from the adoption of such 
measures. Ibid. 

4. The authority given to the President of the United States to lease the lead mines, is 
limited to a term not exceeding five years. This limitation, however, is not to be 
construed as a prohibition to renew the leases from time to time, if he thinks 
proper so to do. The authority is limited to a short period, so as not to interfere 
with the power of Congress to make other dispositions of the mines, should they 
think the same necessary. Ibid. 

5. The legal understanding of a lease for years, is a contract for the possession and 
profits of land for a determinate period, with the recompense of rent. It is not ne- 
cessary that the rent should be in money. If reserved in kind, it is rent in contem- 
plation of law. Ibid. 

6. The law of 1807, authorizing the leasing of the lead mines, was passed before Illinois 
was organized as a state. She cannot now complain of any disposition or regula- 
tion of the“ lead: mines, previously made by Congress. She surely cannot claim a 
right to the public lands, within her limits. Ibid. 

RHODE ISLAND. 

1, Boundaries of states. 

2. Chancery and Chancery practice, 5—11, 

3. Supreme Court of the United States. 


SALE OF REAL ESTATE. 

The rule that the purchaser of property shall prepare and tender a deed of conveyance 
of the property to the vendor, to be executed by him, although prevailing in Eng- 
land, does not seem to have been adopted in some of the states .of the United 
States. In Ohio the rule does not prevail. | The local practice ought certainly to 
prevail, and to constitute the proper guide in the interpretation of the terms of a 
contract. . Taylor vs. Longworth, 172. 


SALES OF LANDS FOR TAXES. 

1. The Supreme Court of Ohio has required a claimant under a tax title to show, be- 
fore his title can be available, a substantial compliance with the requisites of the 
law. Games et al. vs. Dunn’s Lessee, 322. : 

2. A deed of lands sold for taxes cannot be read in evidence, without proof that the 
requisites of the law which subjected the land to taxes had been complied with. 
There can be no class of laws more strictly local in their character, and which more 
directly concern real property, than laws imposing taxes on’ lands, and subjecting 
the lands to sale for unpaid taxes. They not only constitute a rule’ of property, 
but their construction by the Courts of the state should be followed by the Courts 
of the United States, with equal if not with greater strictness than any other class 
of laws. - Ibid. 

SCIRE FACIAS. 

Practice. 
SECRETARY OF THE NAVY. 

Heads of Departments of the government of the United States, 1—5. 
SLAVE-TRADE. 

The schooner Butterfly, carrying the flag of the United States, and documented as a 
vessel of the United States, and having the usual equipments of vessels engaged 
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SLAVE-TRADE. 

in the slave-trade, sailed from Havana towards the coast of Africa, on the 27th 
July, 1839. She was captured by a British brig of war, and sent into Sierra Leone, 
on suspicion of being Spanish property. At the time of the capture, Isaac Morris 
was in command of the vessel, and was described in the ship’s papers, and de- 
scribed himself, as a citizen of the United States. The vessel was sent by the 
British authorities at Sierra Leone to be dealt with by the authorities of the 
United States. Held, that to constitute the offence denounced in the second 
section of the act of 10th May, 1800, it was not necessary that there should 
have been an actual transportation or carrying of slaves in the vessel of the 
United States, in which the party indicted served. 2. The voluntary service of an 
American citizen on board a vessel of the United States, in a voyage commenced 
with intent that the vesse! should be employed in the slave-trade, from one foreign 
place to another, is an offence against the second section of the law, although no 
slaves had been transported in such vessel, or received on board of her. 3. To 
constitute the offence under the third section of the act, it was not necessary that 
there should be an actual transportation of slaves in a foreign vessel, on board of 
which the party indicted served. 4. The voluntary service of an American citizen 
on board a foreign vessel, in a voyage commenced with intent that the vessel should 
be employed and made use of in the transportation of slaves, from one foreign 
country to another, is in itself, and where no slaves have been transported in such 
vessel, or received on board of her, an offence under the third section of the act. 
The United States vs. Isaac Morris, 464. 


SPANISH LAND GRANTS. 
1, Florida Land Titles. 
Construction of Statutes of the United States, 4—7. 


SPECIFIC PERFORMANCE. 

1, A decree for a specific performance of a contract was refused, because a definite and 
certain contract was not made, and because the party who claimed the performance 
had failed to make it definite and certain on his part, by neglecting to communicate 
by return of mail, conveying to him the proposition of the vendor, his acceptance 
of the terms offered. Carr vs. Duval et al. 77. ; 

2. If it be doubtful whether an agreement has been concluded, or is a mere negotiation, 
Chancery will not decree a specific performance. Ibid. 

3. Specific performance of a contract by T., for the sale by him of a lot of ground in the 
city of Cincinnati, was asked, by a bill filed in the Circuit Court for the District of 
Ohio, by L. ‘The complainant in the bill had purchased the lot, and had paid 
according to the contract, the proportion of the purchase money payable to T. _ By 
the contract, a deed, with a general warranty, was to have been given by the vendor 
within three months, on which a mortgage for the balance of the purchase money 
was to have been.executed by the purchaser. This deed was never given or offered. 
The purchaser went into possession of the lot, improved it by building valuable 
stores upon it, and sold a part of it. A subsequent agreement was made with the 
veridor, as to the rate of interest to be paid on the balance of the purchase money. 
The purchase was made in 1814, and the interest, as agreed upon, was regularly 
paid until 1822, when it was withheld. In 1822, the vendor instituted an action 
of ejectment for the recovery of the property, and he obtained possession of the same 
in 1824. In 1819, the purchaser was informed that one Chambers and wife had a 
claim on the lot, which was deemed valid by counsel; and in 1823, a suit for the 
recovery of the lot was instituted by Chambers and wife against T. L. and others, 
which was depending until after 1829. In 1825, this bill was filed, claiming from 
T. a conveyance of the property under the contract of 1814, on the payment of the 
balance of the purchase money and interest. The Circuit Court decreed a convey-. 
ance; and the decree was affirmed by the Supreme Court. Taylor vs. Long- 
worth, 173. 

4, After the filing of the original bill, amended bill, and answers, the Circuit Court con- 
sidered that C., who held a part of the lot purchased by L., should be made a party 
complainant; and he came in and submitted to such decree as might be made 
between the original parties. Held: that this was regular. Ibid. 

5. There is no doubt that time may be the essence of a contract for the sale of property. 
It may be made so by the express stipulations of the parties, or it may arise by im- 
plication from the very nature of the property, or the avowed objects of the seller or 
the purchaser. And even when time is not thus, either expressly or impliedly, of 
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SPECIFIC PERFORMANCE. 
the essence of the contract, if the party seeking a specific performance has been 
guilty of gross laches, or has been inexcusably negligent in performing the contract 
on his part, or if there has, in the intermediate periods, been a material change in 
circumstances, affecting the rights, interests, or obligations of the parties, in all such 
cases, Courts of Equity will refuse to decree any specific performance, upon the 
plain ground that it would be inequitable and unjust. But, except under circum- 
stances of this sort, or of an analogous nature, time is not treated by Courts of 
Equity as of the essence of the contract; and relief will be given to the party who 
seeks it, if he has not been grossly negligent, and comes within a reasonable time, 
although he has not complied with the strict terms of the contract. But in all such 
cases, the Court expects the party to make out a case free from all doubt, and to 
show that the relief which he asks is, under all the circumstances, equitable; and to 
account in a reasonable manner for his delay and apparent omission of duty. Ibid. 


STATUTES OF LIMITATIONS. 
Limitation of Actions. 


SUPREME COURT OF THE UNITED STATES. 

1. Under the twenty-fifth section of the Judiciary Act of 1789, three things are necessary 
to give the Supreme Court jurisdiction of a case brought up by writ of error or 
appeal: 1. The validity of a statute of the United States, or of an authority exer- 
cised under a state, must be drawn in question. 2, It must be drawn in question 
on the ground that it is repugnant to the Constitution, treaties, and laws of the 
United States. 3. The decision of the state Court must be in favour of its vali- 
dity. The Commonwealth Bank of Kentucky vs. Griffith et al. 56. 

2. When the decision of a state Court is against the validity of a state statute, as con- 
trary to the Constitution of the United States, a writ of error does not lie to the 
Supreme Court on such judgment. Ibid. 

3. By a rule of the Supreme Court, the practice of the English Courts of Chancery is 
the practice of the Courts of Equity of the United States. The State of Rhode 
Island vs. The State of Connecticut, 210. 

4, In a case in which two sovereign states of the United States are litigating a question 
of boundary between them, in the Supreme Court of the United States, the Court 
have decided that the rules and practice should govern in conducting a suit to a final 
issue. Ibid. 

5. The judgment of the Supreme Court of the United States, in a case brought by writ 
of error to a Court of a state, must be confined to the error alleged in the decision of 
the state Court, upon the construction of the act of Congress before the state Court. 
Lessee of Pollard’s Heirs vs. Kibbe, 353. 


SURETY. 

1, Extending the time of payment of a bond, and a mere delay in enforcing it, will not 
discharge a surety, unless some agreement has been made injurious to the interest 
of the surety. Sprigg vs. The Bank of Mount Pleasant, 201. 

2. It is a sound and well settled principle of law, that sureties are not to be made liable 
beyond their contract; and any agreement with the creditor which varies essentially 
the terms of the contract, without the assent of the surety, will discharge him from 
responsibility. But this principle cannot apply where the surety has by his own 
act exchanged his character of surety for that of principal; and then applies to a 
Court of Equity to reinstate him to his character of surety, in violation of his own 
express contract. hid. 

TAXES. 
Sales of lands for taxes. 


TREATIES, 

1. Construction of the treaties with the Cherokee Indians, relative to lands within the 
boundary; and the acts of the legislature of the state of North Carolina, relative to 
the occupation and entry of lands within the Indian boundary. Lessee of Latti- 
mer and others vs. Poteet, 4. 

2. It will not be denied ‘that the parties to a treaty are competent to determine any dis- 
pute respecting its limits. In no mode can a controversy of this nature be so satis- 
factorily determined as by the contracting parties. If their language in the treaty 
shall be wholly indefinite, or the natural objects called for are uncertain or contra- 
dictory, there is no power but that which formed the treaty which can remedy such 
defects. Ibid. 

3. It is a sound principle of law, and applies to the treaty-making power of the govern- 
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TREATIES. 
ment of the United States, whether exercised with a foreign nation or an Indian 
tribe, that all questions of boundary may be settled by the parties to the treaty: 
and to the exercise of that high function of the government within its constitutional 
powers, neither the rights of a state or an individual can be interposed. Ibid. 
4. Florida land claims. 
5. Construction of statutes of the United States, 4—8. 


TREATY OF INDEMNITY WITH FRANCE. 

The powers and duties of the commissioners under the treaty of indemnity with France, 
were the same as those which were exercised under the treaty with Spain, by which 
Florida was ceded'to the United States; as decided in the cases of Comegys vs. 
Vasse, | Peters, 212, and Sheppard vs. Taylor and others, 5 Peters,710. There is 
a difference in the words used in the Treaty and Act of Congress, when defining 
the powers of the Board of Commissioners; but they mean the same thing. The 
rules by which the Board, acting under the French treaty, is directed to govern itself 
in deciding the cases that come before it, and the manner in which it is constituted 
and organized, show the purposes for which it was created. It was established for 
the purpose of deciding what claims were entitled to share in the indemnity pro- 
vided by the treaty ; and. they of course awarded the amount to such person as 
appeared from the papers before them to be the rightful claimant. But there is 
nothing in the frame of the law establishing the Board, or in the manner of consti- 
tuting and organizing it, which would lead to the inference that larger powers were 
intended to be given than those conferred on the commissioners_under the Florida 
Treaty. Freval vs. Bache, 95. 

TRUSTS. 

1. In case of a deed of trust executed to secure a debt, unless in case of some ex- 
trinsic matter of equity, a Court of Equity never interferes to delay or prevent a sale 
according to the terms of the trust; and the only right of the grantor in the deed, 
is the right to any surplus which may remain of the money for which the property 
sold. The Bank of the Metropolis vs. Guttschlick, 19. 

2, When a trust is created for the benefit of a third party, though without his knowledge 
at the time, he may affirm the trust, and enforce its execution. Ibid. 

3. Where a deed of trust was executed to secure the payment of certain notes, and a 
judgment obtained on the notes, the judgment did not operate as an extinguishment 
of the right of the holders of the note to call for the execution of the trust; although 
the act of limitations might apply to the judgment. Ibid. 

4. The same relation as that of landlord and tenant subsists between a trust, and a cestui 
qui trust, as it regards title to the estate. Walden et al. vs. Bodley et al. 156. 

WRIT OF ERROR. 

1, It is the settled doctrine of the Supreme Court of the United States that a writ of 
error does not lie from the Circuit Court on the refusal of a motion to quash an 
execution by such refusal not being a final judgment, under the twenty-second 
section of the Judiciary Act of 1789. Evans vs. Gee, 1. 

2. Under the twenty-fifth section of the Judiciary Act of 1789, three things are neces- 
sary to give the Supreme Court jurisdiction of a case brought up by writ of error 
or appeal. 1. The validity of a statute of the United States, or of an authority 
exercised under a state must be drawn in question. 2. It must be drawn in question 
on the ground that it is repugnant to the Constitution, treaties, or laws of the 
United States. 3. The decision of the state Court must be in favour of its validity. 
The Commonwealth Bank of Kentucky vs. Griffith and others, 56. 

3. When the decision of a state Court is against the validity of a state statute, as con- 
trary to the Constitution of the United States, a writ of error does not lie to the 
Supreme Court upon such a judgment. Ibid. 


THE END. 
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HARRISON’S DIGEST—An Analytical Digest of all the 


Reported Cases determined in the House of Lords, the several Courts of Common 
Law, In Banc, and at Nisi Prius; and the Court of Bankruptcy: and also the Crown 
Cases reserved from Michaelmas Term, 1756, to Michaelmas Term, 1834. Together 
with a full selection of Equity Cases, and the Manuscript Cases, from the best modern 
Treatises, not elsewhere reported. By S. B. Harrison, Esq., of the Middle Temple, 
Barrister at Law.—First American, from the second London edition, in 3 vols., octavo. 

PETERS’ REPORTS.—Reports of Cases argued and ad- 
judged in the Supreme Court of the United States, by Richard Peters, Counseller at 
Law, and Reporter of the Decisions of the Supreme Court of the United States. 

Complete sets of the above for Sale, commeneing at January Term, 1827, and 
containing all the decisions of the Court since that time, in 12 vols, 


PETERS’ CONDENSED REPORTS.—Condensed Reports 


of Cases in the Supreme Court of the United States, containing the whole series of 
the Court from its organization to the commencement of Peters’ Reports at January 
Term, 1827, with Copious Notes of Parallel Cases in the Supreme and Circuit Courts 
of the United States. Edited by Richard Peters, Esq., Counseller at Law, and Re- 
porter of the Decisions of the Supreme Court of the United States—complete in 
6 vols. For sale separately or in complete sets. 

PETERS’ DIGEST.—A full arranged Digest of Cases, de- 
cided in the Supreme, Circuit and District Courts of the United States, from the or- 
ganization of the government, by Richard Peters, Esq., Counseller at Law. 

This Digest contains Cases decided in the Courts of the United States, from the 
organization of the government in 1739, to the time of its publication. The pur- 
pose of the editor has been to exhibit, arranged under every head and title the decis- 
ions of those Courts,and thus to make the work one of convenient and easy reference 
and of general usefulness. ‘The volumes of the Reports containing the cases from 
which these decisions have been taken exceed sixty in number, and the high value and 
great importance of these books will be fully exhibited in this Digest of their contents. 

The whole of the work will be contained in three large super royal octavo volumes. 

The multiplication of Law Books, and especially of Reports, which has been so 
observable for some years past, creates a perpetual necessity for the arranging and 
condensing process of the Digester,as few have either the money to buy or the time 
to read the original volumes themselves. ‘The present work will, we have no doubt, 
be cordially welcomed by that portion of the profession ( by no means a small one ) 
which have not the means of gaining access to the already ample Library from which 
its materials are drawn. The decision of the several Courts of the United States 
have, of course an authority as ample as the bounds of the country, and no practising 
Lawer, whether his habitation be by the waves of the broad Atlantic or the rivers of 
the far West, can safely be ignorant of them; and within the compass of 3 octavo 
volumes he will here have the condensed essence of Dallas, Cranch, Wheaton, Peters, 
Gallison, Mason, Sumner, Baldwin, Gilpin, Paine, Washington, &c. The present 
volume, of about seven hundred pages, contains the Cases coming within the first 
three letters of the alphabet, begining with “Abandonment” and ending with 
“Custom.” Its execution does credit to the industry of the author, and its arrange- 
ment is good. Here and there we meet with a paragraph which might be condensed 
into a smaller compass, but we believe that nothing of importance has been omitted. 
Prefixed, are the rules of the Supreme Court. The work is very properly dedicated 
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to Chief Justice Taney. The paper and print are very good—American Jurist, 
January, 1839. 


MADDOCK’S Chancery, a Treatise on the Principles and 
Practices of the High Court of Chancery, under the following heads: 


I. Common Law Jurisdiction, III. Statutory Jurisdiction, 
II. Equity Jurisdiction, 1V. Specially Delegated Jurisdiction. 


By Henry Maddock, Esq., of Lincoln Inn, Barrister at Law : Fourth American, from 
the last London edition, with References to the principal American Decisions, in 
2 vols., 8vo. 


JOHNSON’S REPORTS of Cases in the Supreme Court, and 
the Court for the Correction of Errors of the State of New York, with Rules and re- 
ferences to subsequent decisions.” 

Law Reports—20 Vols. 
“ Cases—3 Vols. 
Chancery Roports—7 Vols. 
Digest, new edition, corrected—2 Vols. in 1. 

“ Vol 3, being a supplementary volnine to Johnson’s New York Digest, 
which embraces a digest of the following Reports : Cowen’s Reports, in 9 volumes; 
Windell’s Reports, 15 volumes; Hopkin’s Chancery Reports, 1 volume; Paige’s 
Chancery Reports, 5 volumes; Edwards’ Reports of cases by the Vice-Chancellor, 1 
volume; Hall’s Reports in the Supreme Court of New York, 2 volumes. 

Since the publication of Mr. Juhnson’s valuable Digest, nearly as many volumes 
of the Reports of cases decided by the Courts of the State of New York, have been 
published as are contained in that work. A digest of them has long been desired by 
the profession ; this volume is designed to supply the want. 

The two Volumes form a Complete Digest of all the Reports at Common Law, 
and Chancery decisions of the State of New York to this time. 

FONBLANQUE’S EQUITY.—A Treatise of Equity with 
the addition of Marginal References and Notes, by John Fonblanque, Esq., Barrister 
at law. Tenth American edition, with References to American Chancery Decisions, 
and Additional Notes, by Antony Laussat of the Philidelphia Bar.—1 vol., octavo. 

CHITTY ON CONTRACTS, 1 vol., octavo—A new edi- 
tion just published, from a new English edition greatly enlarged and improved by 
the author, making it, in the language of the American Editor,—* what the Profes- 
sion have long and anxiously desired, a complete work on the subject it assumes to 
discuss.” The present edition has been thoroughly prepared for the use of the 
American Profession, by J. C. Perkins, Esq., who has “ found it necessary to search 
and investigate the whole of the American law relating to Contracts, in order to 
ect the new state of the English work.” It also contains the Notes of former edi 
tors, Mr. Trousat, &c., and has considerably more than twice the amount of matter 
of any former edition. The former editions of this work received the preference of 
the Profession over Comyn, and other works on the same subject, so far as to be in- 
troduced into Harvard University, and many other Institutions, as a Text book in 
the Law Department. 

BARBOUR AND HARRINGTON’S AMERICAN EQUI- 
TY DIGEST, 3 vols., 8vo.—The Equity Digest of Barbour and Harrington em 
braces all the American Equity Reports, and all the English and Irish Equity Re- 
ports, subsequent to those contained in the American edition of Bridgman’s Digest. 
It is recommended to the Profession as a valuable Digest of Equity Cases, which 
will be found very useful to those whose Libraries are furnished with the Reports, 
and indispensable to other members of the Profession, who wish to become acquaint- 
ed with the decisions of the various Equity Courts in this country and in England, 
in a condensed form. 
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THE BOOK OF COMMON PRAYER, and Administra- 
tion of the Sacraments and other Rites and Ceremonies of the Church, according to 
the use of the Protestant Episcopal Church in the United States; with the new 
Psalms and Hymas. A new and beautiful octavo edition, with fine steel engravings, 
and on large type; in every variety of binding. 


THE BOOK OF COMMON “PRAYER, smaller size, with 


fine steel plates, in plain and in elegant binding. 


FAMILY BIBLE, in octavo, large type. 

In the preparation of this edition of the Bible, great pains has been taken to make 
it what it ought to be, clear, distinct, and easily to be read, and at the same time, of a 
conveniest portable form. 

THE ENGLISH VERSION OF THE POLYGLOTT 
BIBLE, pocket edition—with Marginal Readings, together with a copious and ori- 
ginal selection of references to parrallel and illustrative passages; exhibited in a 
manner hitherto unattempted. Bound in Turkey, morocco, calf, and sheep binding. 


POCKET PEARL BIBLE, with four elegant engravings on 
Steel. This is one of the smallest, and at the same time plainest editions published ; 
bound in pocket book form, and in all the different approved styles of binding. 


HORNE’S INTRODUCTION.—An Introduction to the 
Critical Study and Knowledge of the Holy Scriptures, by Thomas Hartwell 
Horne, D. D., of St. John’s College, Cambridge, Rector of the United Parishes of 
Saint Edmund the King and Martyr, and Saint Nicholas Aans, Lombard street : 
Prebendary of Saint Pauls. New edition from the seventh London edition, corrected 
and enlarged ; illustrated with numerous maps and fac similes of biblical manuscripts 
—complete in 2 vols., imperial octavo. 


CLARKE’S COMMENTARY.—The New Testament of 


our Lord and Saviour Jesus Christ ; the Text carefully printed from the most correct 
copies of the present authorized version, including the marginal readings and parallel 
Texts, with a commentary and critical notes ; designed as a help to a better under- 
standing of the sacred writings, by Adam Clarke, L. L. D., F.S. A. M.R.J. As 
new edition improved—complete in 1 vol., super royal octavo, 


DICK’S THEOLOGY.—Lectures on Theology, by the late 
Rev. John Dick, D. D., Minister of the United Associate Congregation, Grey Friars, 
Glasgow, and Professor of Theology to the United Session Church. Published under 
the superintendence of his Son, with a Preface, Memoir, &c., by the American Editor 
—in 2 vols., octavo. 


CRUDENS’ CONCORDANCE.—A complete concordance to 


the Holy Scriptures, or a Dictionary,and Alphabetical Index to the Bible—very use- 
ful to all Christians who seriously read and study the inspired writings—to which 
is added a concordance to the books called Apocrypha. ‘The whole digested in an 
easy and regular method; which, together with the various significations and other 
improvements now added, renders it*more useful than any book of the kind hitherto 
published. by Alexander Cruden, M. A. From the 10th London edition, carefully 
revised and corrected by the Holy Scriptures ; to which is added an original Life of 
the Author—1 vol. large 8vo. 





THEOLOGICAL BOOKS. 





BARNES’ FAMILY PRAYERS.—Prayers for the use of 
Families, chiefly selected from various Authors; with a preliminary Essay ; together 
with a selection of Hymns, by Albert Barnes—l1 vol., 12mo. 

This selection of Prayers and Hymns has been made for the aid of those heads of 
families who believe family devotion to be a duty, but who are deterred from it by 
diffidence or by supposed want of ability. 

ROLLIN’S ANCIENT HISTORY.—The ancient History 
of the Egyptians, Carthagenians, Assyreans, Babylonians, Medes and Persians, Gre- 
cians and Macedonians; including a History of the Arts and Sciences of the An- 
cients, by Charles Rollin, with a Life of the Autpor, by James Bell. First complete 
American edition—in 1 vol., super royal octavo. 

SUDDARDS’ BRITISH PULPIT.—The British Pulpit, 
consisting of Discourses of, by the most eminent living Divines in England, Scot- 
land, and Ireland, accompanied with Pulpit Sketches, to which are added Scriptural 
illustrations; and selections on the office, duties, and respunsibilities of the Christian 
Ministry, by the Rev. W. Suddards, Rector of Grace Church, Philadelphia—2 vols., 
octavo. 


BUCK’S DICTIONARY.—A Theological Dictionary, con- 
taining definitions of all religious terms, a comprehensive view of every article 
in the system of divinity, an impartial account of all the principal denominations 
which have subsisted in the religious world from the birth of Christ to the present 
day ; together with an accurate statement of the most remarkable transactions and 
events recorded in ecclesiastical history, by the Rev. Charics Buck—»new American 
from the latest London edition ; revised and improved by the addition of many new 
articles, and the whole adapted to the present state of Theological Science, and of the 
religious world, by the Rev. George Bush, A. M.—in 1 vol. uctavo. Also the same 
in 1 vol., 18mo. 

MACKNIGHT ON THE EPISTLES.—A new Literal 
Translation, from the original Greek of all the Apostolical Epistles, with a com- 
mentary and notes, Philological, Critical, Explanatory and Practical. To which is 
added a History of the Life of the Apostle Paul, by James Macknight, D. D., Author 
of a Harmony of the Gospels, &c.—a new edition, to which is prefixed an account 
of the Life of the Author—1 vol., 8vo. 

THE SAINT’S REST.—The Saint’s Everlasting Rest, by 
the Rev, Richard Baxter, abribged by Benjamin Pawcett, A. M., with an introductory 
essay, by Thomas Erskine, Esq.—1 vol., 18mo. 

STURMS’ REFLECTIONS on the works of God and his 
Providence, throughout all Nature—complete in 1 vol., octavo. 

HERVEY’S MEDITATIONS.—Meditations and Contem- 
plations, by the Rev. James Hervey, A. M., late Rector of Weston Favel, Northamp- 
tonshire, containing his Meditations among the Tombs, Reflections on a Flower 
Garden, &c. &c., together with the Life of the Author ; to which is added Reflections 
on Death, by W. Dodd, L. L. D.—the whole in 1 vol., octavo. 

THE DIALOGUES OF DEVILS, on the many vices 
which abound in the civil and religious world, by the Rev. John Macgowan, V. D. M. 
late Minister of the Gospel, Devonshire Square, London—1 vol., 18mo. 

DICKS’ WORKS, complete—1 ‘vol. 12mo. 

PALEY’S WORKS, complete—1 vol. 12mo. 

BUNYAN’S PILGRIM’S PROGRESS, 18vo. 








